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Association Activities 


AT THE ANNUAL MEETING Of the Association, held on May 13th, 
the following officers and members of committees were elected: 
PRESIDENT 


Dudley B. Bonsal 


VICE PRESIDENTS 
Ernest Angell Albert R. Connelly 
Ralph F. Colin Thomas K. Finletter 
Timothy N. Pfeiffer 
SECRETARY 


Roger Bryant Hunting 


TREASURER 


Dean K. Worcester 
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EXECUTIVE COMMITTEE 
Class of 1962 


Granville M. Brumbaugh George B. Turner 
James A. Fowler, Jr. Harris B. Steinberg 


COMMITTEE ON ADMISSIONS 


Class of 1961 
Merrell E. Clark, Jr. Boris Kostelanetz 
George H. P. Dwight Leland L. Tolman 
Peter S. Heller Benjamin Pollack 


C. Payson Coleman 


COMMITTEE ON AUDIT 


Melbourne Bergerman Samuel M. Lane 
George A. Spiegelberg 


At the opening of the meeting the President spoke of his recent 
trip to San Francisco and asked the Secretary to read resolutions 
adopted by The San Francisco Bar Association. The resolutions 
follow: 


WHEREAS, Fifty-two years ago, on April 18, 1906, San Francisco suffered 
a citywide disaster that has taken its place in American history under the 
grim name of The Earthquake and Fire. 

The heavy shock of the temblor overthrew buildings everywhere on our 
peninsula, and the prolonged conflagration which followed made San Fran- 
cisco quite literally The City That Was; and 


WHEREAS, Our citizens have never ceased commemorating that terrible 
visitation of Mother Nature. 

And our citizens, in all walks of life, have never forgotten, will never for- 
get, the sympathy and the wonderful deeds of kindness that came from all 
over the United States to help save us from despair; and 


WHEREAS, We discovered as never before that San Francisco was a 
beloved city, and our metropolitan and personal courage was strengthened 
for the heavy task of rebuilding. 

Sorely stricken Pacifica took heart, emboldened by the knowledge that the 
hearts and souls of all America were with her; and 
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WHEREAS, Striking indeed was the thoughtfully considered act of gener- 
osity that came to the Bench and Bar of San Francisco from the Association 
of the Bar of New York City; and 


WHEREAS, It is to emphasize our deep gratitude to those loving friends 
that we have invited here, and have with us here today, the President of 
that distinguished body, Louis M. Loeb; and 


WHEREAS, Shortly after our disaster your Association sent to us some 
fourteen hundred volumes of New York Codes, Statutes and Decisions. 
That happily inspired gift marked the beginning of our post-1906 library. 

It was not a mere gesture your Bar made, it was the impetus needed to 
fix our minds on practicality; now, therefore 


BE IT RESOLVED, That we clasp the warm hand of New York friendship 
today as we clasped it fifty-two years ago when it was extended to us across 
the continent. 

In sincere brotherly love, Mr. Loeb, we pray the Lord of Heaven and of 
Justice to bless you and all your confreres. 


Following the reading of the resolutions the following resolu- 
tions were unanimously adopted: 


WHEREAS, on April 18, 1958 The Bar Association of San Francisco in an 
impressive ceremony marked the anniversary of the earthquake and fire of 
April 18, 1906, and 


WHEREAS, the President of this Association was invited to attend the 
ceremony and to accept on behalf of the Association a valuable collection 
of California legal materials, in grateful remembrance of a donation in 
1906 by this Association of New York legal materials, and 


WHEREAS, there has existed since 1906 a unique spirit of brotherhood 
among the members of the two associations, be it 


RESOLVED, that The Association of the Bar of the City of New York 
expresses its profound gratitude to The Bar Association of San Francisco 
for the valuable gift to its Library, for the hospitality the Association 
extended to its President and for the re-affirmation of the standard of 
integrity, honor and courtesy which has distinguished the legal profession. 


The following resolutions presented by F. W. H. Adams, Chair- 
man of the Committee on the Judiciary and Benedict Ginsberg, 
Chairman of the Committee on the Municipal Court were 
adopted: 

RESOLVED, that The Association of the Bar of the City of New York 


recommends the nomination by all parties and the re-election of Marvin 
R. Dye as Associate Judge of the Court of Appeals. 
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RESOLVED, that The Association of the Bar of the City of New York 
recommends the nomination by all parties and the re-election of James B. 
M. McNally as Justice of the Supreme Court, First Department. 


RESOLVED, that The Association of the Bar of the City of New York 
recommends the nomination by all parties and the re-election of Irving L. 
Levey as Justice of the Supreme Court, First Department. 


RESOLVED, that The Association of the Bar of the City of New York 
recommends the nomination by all parties and the re-election of Max M. 
Meltzer as Justice of the Municipal Court of the City of New York. 


Arthur N. Seiff, Chairman of the Committee on Medical 
Jurisprudence, presented a report on amendments to statutes of 
limitations relating to malpractice. At the conclusion of his report 
he offered the following resolution: 


RESOLVED, that The Association of the Bar of the City of New York 
supports the amendment of section 50, subdivision 1, of the Civil Practice 
Act, so that as amended such subdivision shall read as follows (with the 
introductory language thereof): 


“The following actions must be commenced within two years after 
the cause of action has accrued: 


“1, An action to recover damages for assault, battery, false 
imprisonment, malicious prosecution or malpractice. A cause 
of action for malpractice is not deemed to have accrued until 
the discovery by the plaintiff or the person under whom he 
claims of the facts constituting the malpractice, but in no 
event may such action be commenced more than four years 
after the commission of the malpractice.” (The matter in italics 
is new). 


Due to the lateness of the hour, the President inquired whether 
Mr. Seiff would object to having action on the resolution deferred 
until the October Stated Meeting. Mr. Seiff agreed to this 
procedure. 

The President recognized Harrison Tweed. Mr. Tweed’s 
remarks follow: 

“It is not necessary for me or anyone else to tell you that Louis 
Loeb has been a splendid President. There are conclusive proofs 
of that all about us—physical, mechanical, administrative, men- 
tal and spiritual. It took courage to insist upon some of the things 
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that have been done, but Louis Loeb never lacked courage. It 
took persistence to put them through and get them into opera- 
tion, but Louis Loeb has persistence in abundance. And these 
improvements in efficiency have been achieved without loss of 
the casualness and friendliness which has always been a tradition 
of the Association. Indeed, our President has put new warmth 
and gaiety into all the activities of the Association. These things 
you all appreciate and are grateful for. 

“As you know, the election of Louis Loeb as President of this 
Association two years ago required his resignation as Vice Chair- 
man of The Temporary Commission on the Courts. I take this 
opportunity to say to you that that meant that the Commission 
lost enormously in intellectual force and cooperative spirit. In- 
deed, it was never the same again. 

“As a result of that experience, I have two things to tell you. 
First, we will not fully appreciate our President until he has 
ceased to hold office. And I say that notwithstanding the com- 
plete confidence I have in his successor. 

“Second, and again I speak on the basis of experience, our 
President will continue to serve the Association and all that it 
stands for because he loves it and his profession, his fellow law- 
yers and his fellow man. He will, of course, give more time to his 
law practice and to his duties for the New York Times, which 
some judges and legislators have insisted—quite erroneously, as 
I know all too well—include the writing of editorials and the 
slanting of news items. But these things will not take him away 
from us. 

“Running through the list of lawyers’ virtues, I will say that, 
in my opinion, there is no lawyer better than Louis Loeb to work 
with or play with—I have never fought with him so I cannot speak 
on that—and no lawyer as good as Louis Loeb to drink with. 

“I ask a standing vote of thanks for what he has done for us.” 

The President then made his annual statement and asked Mr. 
Bonsal to come to the dais. Following Mr. Bonsal’s statement, 
which is printed elsewhere in this issue of THE RECORD, Mr. 
Bonsal assumed chairmanship of the meeting. 
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At the close of the meeting Mr. Bonsal recognized Mr. Phillip 
W. Haberman, who expressed the profound regret of the Asso- 
ciation at the death of Judge Samuel Seabury, President of 
the Association 1939-1941. The members rose and stood for a 
moment in silence in honor of the memory of Judge Seabury, 
after which the meeting was adjourned until June 1igth at 
5:00 P.M. 

e@o 


THE SEVENTEENTH Annual Benjamin N. Cardozo Lecture was 
delivered at the House of the Association on May 28th by Sir 
Hartley William Shawcross, Q.C., former Attorney-General of 
Great Britain and Honorary Member of the Association. Sir 
Hartley’s topic was “The Functions and Responsibilities of an 
Advocate.” 

e@o 


THE PRESIDENT of the Association has announced the appoint- 
ment of a special committee to make a “comprehensive and bal- 
anced study” of the Federal Conflict of Interest Statutes. ‘The 
study will be financed by a grant from the Ford Foundation. Pre- 
liminary study by the Association’s Committee on Law Reform 
has indicated that as presently drawn these statutes are inade- 
quate for their task of protecting modern government against 
certain forms of corruption, while at the same time they seem 
unreasonably to discourage able persons from accepting govern- 
ment employment. 

Roswell B. Perkins, former Assistant Secretary of the Depart- 
ment of Health, Education and Welfare, will serve as Chairman 
of the special committee. Other members appointed are: Howard 
F. Burns of Cleveland, a member of the Council of the American 
Law Institute; Charles A. Coolidge of Boston, special assistant 
to the Secretary of Defense for reorganization, and formerly 
assistant to the Secretary of Defense for legislative affairs; Paul 
M. Herzog, executive vice president of the American Arbitration 
Association and former chairman of the National Labor Rela- 
tions Board; Alexander C. Hoagland, Jr., former Fellow of the 
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Association; Everett L. Hollis, former general counsel to the 
Atomic Energy Commission; Charles A. Horsky of Washington, 
former assistant prosecutor at the Nurnberg trials; John V. Lind- 
say, former executive assistant to the Attorney-General of the 
United States; John E. Lockwood, former general counsel for 
the Office of Inter-American Affairs; and Samuel I. Rosenman, 
former special counsel to Presidents Roosevelt and Truman. Pro- 
fessor Bayless A. Manning, associate professor of the Law School 
at Yale University, has been appointed staff director and A. 
Edward Gottesman, the Fellow of the Association, staff secretary. 


o@o 


THE COMMITTEE on Arbitration, Murray L. Jacobs, Chairman, 
collaborating with the Committee on Foreign Law and Inter- 
national law, entertained at a Symposium on May 27th delegates 
to the United Nations Conference on International Commercial 
Arbitration. M. C. W. A. Schurmann, Ambassador Extraordi- 
nary and Plenipotentiary and Permanent Representative of ‘The 
Netherlands to the United Nations, led the discussion. Mollie 
Strum, Secretary of the Committee on Arbitration, was Chair- 
man of the subcommittee in charge of the Symposium. 


o@eo 


“ANOTHER LOOK AT Benedict v. Ratner” was the subject of a lec- 
ture and discussion sponsored by the Section on Banking, Cor- 
poration and Business Law, Charles H. Willard, Chairman. 
Christopher W. Wilson, Vice President and General Counsel of 
The First National Bank of Chicago, delivered the lecture and 
the discussion was led by Otto Crouse. 


e@Mo 


A ONE-DAY Institute on “Liability and Indemnity Problems 
Under Government Contracts” was held at the House of the 
Association on May 19th. The Institute was jointly sponsored by 
the Association’s Section on Corporate Law Departments, E. A. 
Hugill, Jr., Chairman; the Special Committee on Atomic Energy, 
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Oscar M. Ruebhausen, Chairman and the Atomic Industrial 
Forum’s Legal Problems Committee. 

Among those speaking at the Institute were Aley Allan, Staff 
Counsel of the Atomic Forum; Arthur Murray, Chairman of the 
Atomic Forum’s Subcommittee on Insurance Indemnification; 
Garritt Wesselink, Associate General Counsel, U. S. Air Force; 
Charles Woodruff, Assistant General Counsel, Lockheed Air- 
craft Corporation; Howard M. Cohen, Counsel, Sylvania-Corn- 
ing Nuclear Corporation; John F. Harrell, Assistant General 
Counsel, U. S. Maritime Administration; Everett Hollis, Cor- 
porate Counsel, General Electric Company; Edward Diamond, 
Associate General Counsel, U. S. Atomic Energy Commission, 
and John L. Stempler, Assistant General Counsel, Department 
of Defense. 

°e@o 


CHARLES LOOKER discussed ““The 1958 Modification of the New 
York Rule Against Perpetuities” at the May meeting of the Sec- 
tion on Wills, Trusts and Estates, Joel Irving Friedman, Chair- 
man. At the same meeting Edward R. Finch, Jr. presented his 
monthly review of recent decisions. 


°@o 


THE LIBRARIAN Of the Association has announced that the Library 
is compiling a list of materials published within the last five years 
by members of the Association in the area of comparative, for- 
eign and international law, either in English or a foreign lan- 
guage. So that the list will be complete, members are requested 
to communicate with the Librarian if they have published mate- 
rials in these areas. 
°@e 


Dr. ARTHUR ZITRIN, Director Psychiatric Division of Bellevue 
Hospital, was a guest at a dinner meeting of the Committee on 
Legal Aid, J. Kenneth Campbell, Chairman. Dr. Zitrin discussed 
with the Committee procedures for commitment of the mentally 
ill. As a result of the discussion, the Committee decided to author- 
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ize the Chairman to appoint a subcommittee for the purpose of 
consulting with the psychiatric staff at Bellevue and with the 
Community Health Board, with a view to recommending pos- 
sible improvement in the procedures for commitment. 


°o@o 


FoLLOWING a series of discussions between representatives of the 
Medical Society of the County of New York, the Bronx County 
Medical Association and members of the Association’s Commit- 
tee on Medical Jurisprudence, Arthur N. Seiff, Chairman, there 
has been established a Joint Medical-Legal Committee with rep- 
resentatives of the three associations as its members. The Joint 
Committee will encourage cooperation between the three asso- 
ciations and provide a forum for the discussion of mutual 
problems. 
e@o 


WITH THE approval of the Executive Committee, the President 
of the Association and the Chairman of the Executive Commit- 
tee have written the membership asking for funds for the reha- 
bilitation of the Library Reading Room. The text of the Presi- 
dent’s and Chairman’s letter follows: 


“We are blessed with one of the finest collections of law books in the 
country, but cursed with incredibly poor conditions for their use. 

“Our Library needs to be well lighted, properly ventilated, attractive 
and efficient. Architects’ plans show we can achieve these ends as follows:— 
by installing a new ceiling with fluorescent light of full reading power, by 
installing air-conditioning, by adding two upper tiers of balcony bookstacks 
against the walls of the east and west wings, and by relocating the service 
desk and catalog just inside the entrance, renovating the floor and painting 
the walls. 

“While retaining its traditional charm, we would then have a reading 
room worthy of our Library,—one of the Association’s greatest assets. Our 
collection of law books is over 300,000, one of the largest in the country, 
and contains many items and sets that are unique, including many of our 
93,000 volumes of briefs and records on appeal. It is a laboratory of learning 
for practising lawyers, and a place for scholars and research workers to find 
the unfindable. 

“To realize the full value of our books, we need to make them available 
in a place that affords at least minimum comfort and efficiency. The Exec- 
utive Committee considers we can no longer tolerate lower standards. It has 
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retained as architects the firm that did the Princeton library and many 
others, and is letting the contracts now so that the work will be completed 
by this fall. 

“The program fulfills only the essential needs; its estimated cost is 
$155,000. Because of the urgent necessity, the Association is prepared to 
invade its limited endowment up to $90,000 if need be, and is confident that 
at least the $65,000 additional cost of air-conditioning will be raised by gifts. 
The prompt subscriptions thus far afford good ground for hoping that we 
shall succeed in having both the full improvement and also no serious 
impairment of the endowment. 

“To provide the Library with an up-to-date and fitting reading room, 
your Association asks you for generous gifts.” 


oMo 


COLLABORATING with the New York Academy of Medicine and 
the Society for Medical Jurisprudence, the Association’s Com- 
mittee on Medical Jurisprudence, Arthur N. Seiff, Chairman, 
sponsored a Symposium on “Narcotics: The Law, The Physician 
and The Community.” Speakers were former Magistrate Morris 
Ploscowe, Police Commissioner Stephen P. Kennedy, Federal 
District Judge Edward J. Dimock and Dr. S. Bernard Wortis, 
Professor and Chairman, Department of Psychiatry and Neurol- 
ogy, New York University College of Medicine. 


e@o 


THE PRESIDENT’S BALL, sponsored by the past Presidents of the 
Association and the Committee on Entertainment under the 
chairmanship of Eugene A. Leiman, was held on Friday evening, 
May 16, 1958 in honor of Louis M. Loeb, the retiring President 
of the Association. More than one hundred and fifty couples 
enjoyed the event which transformed the House of the Associa- 
tion into a formal ballroom reminiscent of a day that seemed 
past. Eastman Birkett was in charge of the affair which seems 
destined to be a biennial highlight. 
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The Calendar of the Association 
for June 
(as of May 29, 1958) 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Labor and Social Secur- 
ity Legislation 


Dinner Meeting of Committee on International Law 

Dinner Meeting of Special Committee on the Federal Con- 
flict of Interest Laws 

Meeting of Section on Jurisprudence and Comparative 
Law 


Meeting of Section on Trade Regulation 
Dinner Meeting of Committee on Taxation 
Dinner Meeting of Committee on Administrative Law 


Dinner Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Federal Legislation 
Meeting of Joint Medical-Legal Committee 


Dinner Meeting of Executive Committee 
Meeting of Committee on Admissions 


$41 








The President’s Letter 


To the Members of the Association: 


I am very deeply moved by the honor which you have con- 
ferred upon me. I deem it not only the highest honor which can 
be given a member of the Bar of our City, but one of the greatest 
responsibilities as well. I shall endeavor to measure up to that 
responsibility. 

To realize what a task that is, one need only recall the many 
accomplishments of the past Presidents who are here this eve- 
ning: Louis Loeb, Allen Klots, Beth Webster, Whitney Seymour 
and Harry Tweed. Totally apart from my admiration of these 
men, I love them as individuals, and I hope that, with their help, 
I may be able to respond to the high standard which they have 
set. Their achievements were helped greatly by the wonderful 
staff which we have in this Association. I have had the pleasure 
of working with that staff through the years, and look forward 
to continuing that close association during my term of office. 

Some of you undoubtedly attended the unveiling ceremony 
a few weeks ago at which a bust and two portraits of past Presi- 
dents were presented to the Association. You will recall that on 
that occasion Mr. Tweed spoke of the various forms of personal 
conceit which characterize the Presidents of our Association. He 
said that, in his own case, it had moved him to attend and par- 
ticipate in the meeting at which he was elected President. As Mr. 
Tweed said, this particular form of conceit did not extend to his 
successors, who contented themselves with sitting in Paul De 
Witt’s office chewing their nails while the meeting deliberated 
the possibility of their election. 

I don’t know whether Mr. Tweed would consider my own 
form of conceit more egregious than his own. However, there can 
be no doubt that it will be deemed so by you since my own form 
of conceit moves me to go further than the usual remarks made 


Editor’s Note: Mr. Bonsal’s letter is in substance his statement to the Annual 
Meeting. 
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by an incoming President and to try to hold you for a few min- 
utes—and a very few minutes—while I discuss with you the great 
opportunity and challenge with which our Association is pre- 
sented today. 

Many of you, I am sure, have read “The Lion and the Throne,” 
that admirable book about Chief Justice Coke written by Cath- 
erine Drinker Bowen. You will recall that in her description of 
the trial of the Earl of Essex in 1601, Mrs. Bowen wrote: 


“The world has never been in love with lawyers. Among 
the jury was scarcely a nobleman who had not been 
plagued by suits in his day—suits brought by tenants and 
wards, suits about boundaries, fences, inheritance and 
enclosure of pastureland. Attorneys were low-born rascals 
at best and coming up in the world alarmingly.” 


The evolution of the Common Law has come a long way since 
1601. A few years later, Chief Justice Coke was to assert that, 
under God, the Common Law was supreme, even over the king. 
It cost him his job, but today his assertion has become accepted 
wherever the Common Law is followed. This same evolution of 
law has been going on in different degrees all over the world, and 
there is a very natural reason for this. Trial by battle is, of course, 
the simplest and most expeditious way of resolving a dispute, so 
long as you are far stronger than the other fellow, but trial by 
battle began to lose its efficacy as soon as the weaker fellow found 
out he could get some friends and gang up on the stronger one. 
When trial by battle proves no longer to be worthwhile even to 
the stronger man, trial by law becomes the only substitute. Just 
as this is true with individuals, so it has become true among 
states, which are, after all, communities of individuals. Mussolini 
used trial by battle to acquire Ethiopia, but it was a very tempo- 
rary success. The Axis used trial by battle and lost. In this atomic 
and hydrogen age, it is hard to conceive of any state using trial 
by battle—not even the Russians—unless we should so lower our 
guard as to make them believe that a cheap victory is possible. 

We who have been brought up in the tradition of the Com- 
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mon Law believe that trial by law must be conducted under a 
Rule of Law which assures equality under the law to the strong 
and the weak, administered by an impartial judiciary. For gen- 
erations the lawyers throughout the world have been reaching 
towards a Rule of Law, but often expressed in different ways. 
Progress towards this ideal has been slow as history records the 
rise and fall of emperors, kings and dictators who have taken the 
law into their own hands. We have seen a great deal of this in 
our time and we can still see a great deal of it now. 

Today our country is engaged in a contest with Communism, 
which in the long run may determine whether our Rule of Law 
can endure. The Communists have their own brand of Socialist 
legality, which is law conceived and administered by the Party, 
and, as history has shown, the Party is directed by a dictator. 
Where we hold that every man is endowed with certain inalien- 
able rights to be protected by law, the Communists hold that the 
Party must take precedence over individual liberty. The battle- 
ground of this cold war encompasses the great areas of the world 
which have only recently established their own political sover- 
eignty and are seeking to build their own destinies. The people 
of these so-called uncommitted areas are faced with the decision 
as to whether they will remain free or let themselves be engulfed 
by Communism. In making that decision, they must choose be- 
tween a Rule of Law and Socialist legality. 

It was perhaps with this in mind that the President proclaimed 
Law Day last May ist. Compare this proclamation with a recent 
statement attributed to Khrushchev that in Russia there are too 
many lawyers, when we know that there are only a handful in 
comparison to our own country. It was perhaps with this in mind 
that Charles Rhyne, the President of the American Bar Associa- 
tion, delivered a telling speech in this room at the State Bar meet- 
ing last January, in which he called for an international Rule 
of Law. 

International law has always been handicapped through lack 
of a practical machinery for its enforcement. And so it is with an 
international Rule of Law whose efficacy must depend on the 
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understanding of the peoples of the world that it is not only in 
their best interests, but perhaps their only salvation. Are they 
likely to recognize this until a Rule of Law has been accepted in 
their own community or state? As Dean Roscoe Pound has sug- 
gested, perhaps we cannot have a workable international law 
until we have a universality of law among people. And here, it 
seems to me, is the lawyer’s role. It is the lawyers in the uncom- 
mitted countries who will bring about the acceptance of a Rule 
of Law in their community. They can be counted upon to fight 
for freedom under a Rule of Law, but in that fight they need 
our help. That help will come from our example rather than 
from our precepts. The example which we set in our country can 
be the measure of victory. Setting that example is the privilege 
and duty of the American lawyer. Setting that example is the 
opportunity and challenge presented to our Association. ‘Today, 
thanks to the shrinkage of space brought about by the wonderful 
scientific age in which we live, what we do here is watched and 
thought about throughout the world. Our successes are meas- 
ured against our failures, and it will be the preponderance of our 
successes which will encourage lawyers to obtain acceptance of a 
Rule of Law where it does not now prevail. The American bar 
will not fail to do its part, and I am sure that our Association will 
always be in the forefront. Our Association is confronted each 
day with new problems posed by the dynamic growth of our City. 
It is up to us, every member of this Association, to prove that 
free lawyers operating under the Rule of Law can meet the chal- 
lenge so presented. Our membership and each and every one of 
our committees, will, I am sure, play their part. 


Dub.Ley B. BoNsAL 
May 13,1958 











Law Day, U.S.A. 


By THE HONoRABLE CHARLES E. CLARK 
Chief Judge, United States Court of Appeals, Second Circuit 


I count it a high honor to be asked to join with my colleagues 
of the state bench in this ceremony of respect and dedication to 
our common calling and our public obligation. And I know that 
my brethren of the federal judiciary share this sentiment. Though 
we serve different sovereigns we are workers together for the 
same high purpose, and it is well for us to pause at least once a 
year to define our common goal and express our mutual faith. 

But to restate our objectives in any manner at all original is 
indeed difficult. For what is there fresh and fruitful to be said 
about The Law? Ours is not only a jealous mistress, but also a 
durable one; and we, her servants, both by training and by predi- 
lection worship at the shrine of the past. Our roots go back 
through English soil to Anglo-Saxon or Roman sources; and even 
the thunders from Mount Sinai have shaped our course. Against 
such a background, hoary with age, could one be blamed for feel- 
ing that whatever its prestige our subject is dull and unexciting? 
But, as we daily perceive, no value judgment could be more in 
error. For this is truly the most exciting subject of the day. The 
common law has an infinite capacity to grow, to expand, and to 
develop with the times. And even our Constitution, noble instru- 
ment of fixed expression, has been found capable of adjustment 
to wants undreamed of at its making. All judges are necessarily 
instruments through which change and growth must be regis- 
tered. But the chosen leader in this task is the Supreme Court 
of the United States, to whom we owe a special debt at this very 
time for prodding us into mental action. Those who would now 
accuse that august body of all manner of crimes and misdemean- 
ors and, even worse, of mistakes, should pause and think how 
barren would be our life without the stimulus it is giving to an 


Editor’s Note: Published here are Chief Judge Clark’s remarks at a ceremony 
celebrating Law Day, U.S.A., on May 1, 1958. 


346 








Sm 
to | 
of 1 
vid 
so | 
an 


sal 








LAW DAY, U.S.A. 347 


unusual amount of good, honest intellectual effort. In an era 
of dull conformity and grey fear, where “Maverick” and “Gun 
Smoke” measure our cultural tastes, it is at least a minor miracle 
to find us all discussing with a truly compulsive urge the rights 
of man, the protection of minorities, and the freedom of the indi- 
vidual. To paraphrase a famous saying, never have so few lifted 
so far the mental vision of so many. Let us rejoice, not complain, 
and turn our thoughts where the Court leads, to the preservation 
of values fundamental in our system of government and primary 
in our way of life. 

It has been said in imperishable words by a master of our call- 
ing that the Constitution “is an experiment, as all life is an experi- 
ment.” When Holmes said this he was trying to demonstrate his 
faith that “the ultimate good desired is better reached by free 
trade in ideas—that the best test of truth is the power of the 
thought to get itself accepted in the competition of the market, 
and that truth is the only ground upon which [men’s] wishes 
safely can be carried out.” I think now we are in danger of for- 
getting that that experiment is still going on, and that our Con- 
stitution, our democracy, our law has not suddenly become 
inflexible or impermeable in its rigidity. At times we appear to 
act as though challenge without and fear within can be combated 
only by walls of stone and hearts of granite. That, however, has 
never been the theory of our country; nor has it been the guiding 
spirit of our law. For so to hold would mean that we must eschew 
all risks; that we must ever act as though doom were upon us. 
But would it not be at once wiser and nobler to act on the opposite 
assumption and carry on as though doom, however dread, could 
not touch us? The odds in fact are that it never will; but if per- 
chance we eventually should lose our liberties, we then should 
do so without shame and without remorse. 

Let me make direct application of my thought to those con- 
stitutional areas presently most divisive among us, those affecting 
the privileges of all human beings, whatever their race, color, or 
creed, and those concerning the rights of would-be subversives 
or traitorous conspirators. Stressing for the moment the latter 
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I conceive that we have thought too much of the conspirators and 
too little of ourselves and of what repression of others may do to 
our own attitudes of mind. For the chains we would forge may 
bind us more than those for whom intended. By limiting our 
democratic freedoms either by legislation or by judicial decision 
we forge weapons for our enemies. We must remember seriously 
and not lightly that in current constitutional phrase the danger 
must be clear and present, not ambiguous and remote. And par- 
ticularly do we need recall that in our system of government we 
truly mean freedom for those we hate as well as for those we love. 
These thoughts may be, as God knows they should be, the veriest 
truisms; but they surely had been forgotten or denigrated until 
the Supreme Court gave us effective reminders of our true faith. 
I truly believe we owe the Court a debt of high gratitude for 
restoring us to the vigor which youthful democracy should show 
its foes as well as its friends. 

Let me turn to just one more example, the recent adventures 
or experiments in reading more meaning into the great freedom 
writ, the writ of habeas corpus, and attendant remedies for the 
imprisoned. What greater and indeed more gallant experiment 
can we conceive of than the Court’s recent concern to see that 
the indigent accused receive exactly the same treatment at bar, 
even down to the assistance of counsel, as do any of the wealthiest 
of the land? Can this be achieved? I do not know, but I find it an 
ideal truly inspiring. And so even though as a lower judge and 
judicial administrator I find the burden of these rules a heavy 
responsibility in individual cases I shall not attack the principle 
and purpose. Every day it seems as though about the world the 
individual counts for less and the movement or machine counts 
for more. But I am proud and shall remain proud to be a part 
of a system and an institution which treats individual man, no 
matter how lowly and unworthy, as an entity entitled to respect 
and which endeavors to give a truly practical content to that faith. 

Those who conceived of this day and this celebration have 
stressed that we should show the contrast between the teachings 
of our law and the repressions of dictatorships. I should agree at 
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least to the extent of sharing the hope that we might thus teach 
by the power of example, even though I doubt the permanent 
value of exhortation. But for my part I feel that I have too much 
to do in trying to keep our own actions pure and our streams of 
justice undefiled and continuously moving to have time to pre- 
pare sermons for alien ears. Whatever the role for our statesmen, 
a somewhat more modest course seems more fit for judges. In a 
famous passage Holmes is said to have exclaimed to a law clerk 
worried as to achieving justice: “Justice, what have I to do with 
justice? I have all I can do to apply the law.” So I recommend 
to my brethren that we try to teach not by compulsion, but by 
example, and do all in our power to make the law what our prece- 
dents and our principles command. Moreover, this should not 
be like the nosegays sent Mother on Mother’s Day in order to be 
free of thinking acutely about the dear old lady the rest of the 
year. Rather it should be our daily and our continuous obliga- 
tion. If we follow this objective we then can leave exhortation 
and preachment to others in deep satisfaction for a task attempted 
and a responsibility performed. And in the words of Lord Com- 
missioner Whitelocke in 1648 to the new Sergeants-at-Law 
appearing at the Chancery Bar for that degree: “And what honor 
and advantage hath been gained by any of the most eminent of 
your predecessors in this degree, I do heartily wish may be mul- 
tiplied unto you.” 











The Development and Use of Nuclear Power 


— Some Reflections on Legal Problems* 


By Rosert B. voN MEHREN+ 


It seems to me particularly appropriate that this group, deeply 
concerned with international law and international problems, 
should devote this afternoon meeting of its Thirty-Seventh 
Annual Conference to a consideration of the development and 
use of nuclear power and attendant legal problems. The develop- 
ment of nuclear power has been, and will surely continue to be, 
an international endeavor; it has already created, and will con- 
tinue to produce, problems which are international in character; 
and it has been the cause of a remarkable development of inter- 
national institutions. 

Nuclear power presents problems not only for the scientist and 
the engineer, but also for the statesman, the political scientist 
and the lawyer. Indeed, little will be gained if the scientific and 
engineering problems are solved while the governmental and 
legal problems remain unresolved. 

Today I shall direct my attention more to asking than answer- 
ing questions. In the time that I have at my disposal, I could not 
attempt a full analysis of any of the difficult legal problems in 
this field. Moreover, a statement of what the problems are should, 
in the long run, be more useful, particularly if it suggests to this 
group areas which some of you as individuals may care to explore 
further. I shall also focus my attention on problems international 
in character. 


* This paper was presented on April 11, 1958 to the 37th Annual Meeting of 
the American Branch of the International Law Association. The opinions expressed 
herein are the personal views of the author. 

+ Mr. von Mehren is a member of this Association and its Special Committee 
on Atomic Energy. He has been associated for many years with the legal aspects of 
atomic energy. During 1957, he served the Preparatory Commission of the Inter- 
national Atomic Energy Agency as its Legal Counsel. He is the author of many 
articles on a variety of legal subjects including problems related to atomic energy. 
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I. HISTORICAL BACKGROUND 


At the outset, I should like to present to you a résumé of the 
historical background of nuclear or atomic energy. Some under- 
standing of its history, which is a fascinating one, is a necessary 
prelude to what I shall have to say later. 

As we all know, the first man-made atomic explosion took 
place in the deserts of New Mexico on July 16, 1945. It was fol- 
lowed by the blasting of Hiroshima and Nagasaki on August 6 
and August 9, 1945. 

The road which led to Hiroshima and Nagasaki, and which is 
now leading us close to commercial nuclear power, began with 
philosophical speculation on the nature of the world. The broad 
concept of the atomic structure of matter can be traced back some 
2,500 years to the philosophers of ancient Greece and, perhaps, 
to Hindu philosophers of a still earlier age. The founders of 
atomism were Leucippus and Democritus, both of whom did 
their work in the second half of the fifth century, B.C. It is diffi- 
cult to disentangle them because they are frequently mentioned 
together and because, apparently, some of the works of Leucippus 
were subsequently attributed to Democritus. In any event, they 
coined the word atoma for the small, indivisible units which 
they taught were the ultimate components of all material things. 
“They believed that everything is composed of atoms, which are 
physically, but not geometrically, indivisible; that between the 
atoms there is empty space; that atoms are indestructible; that 
they always have been, and always will be, in motion; that there 
are an infinite number of atoms and even of kinds of atoms, the 
differences being as regards shape and size.” ? 

The concepts espoused by Leucippus and Democritus were 
inconsistent with the general trend of Greek speculation which 
sought a teleological explanation of the world. As a result of the 
dominance of Socrates, Plato and Aristotle over the thought of 
the Roman and Medieval Worlds, the atomic theory lay dormant 
until the Renaissance, when a number of the leading scientists— 


1 Russell, A History of Western Philosophy (New York 1945) 65. 
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Galileo, Descartes and Newton—advanced the view that matter 
was not continuous in nature, but was made up of ultimate par- 
ticles or atoms. Atomic theory was still, however, primarily phi- 
losophic rather than scientific. 

Credit for originating the modern scientific atomic theory is 
usually given to an Englishman, John Dalton. In his investiga- 
tions and writings of the early nineteenth century, he moved 
atomic theory from the grove of the philosopher to the labora- 
tory of the scientist. He made the theory quantitative by showing 
how the weights of different atoms relative to one another could 
be determined and thus introduced a feeling of reality into what 
had previously been a purely abstract idea. His theory “provided 
an explanation or, at least, an interpretation, of many chemical 
facts and, of greater consequence, it acted as a guide to further 
experimentation and investigation.” ? 

Much of this subsequent experimentation and investigation 
is well known today. The last five years of the nineteenth century 
were a period of ferment. In 1895 Roentgen discovered radiation 
in the form of x-rays; in 1897 Thomson identified the electron; 
and in 1898 Marie and Pierre Curie discovered radium. 

This set the stage for Einstein, who in 1905 clearly stated that 
mass and energy were equivalent and suggested that proof of 
this equivalence might be found by the study of radioactive sub- 
stances. Einstein expressed his theory mathematically in the now 
famous equation E= mc? (where E stands for energy, m for mass, 
and c for the velocity of light). 

The subsequent history of atomic energy is the story of the 
efforts of the scientists and the engineers to unleash the enormous 
quantities of energy which, according to Einstein’s equation, 
exist in all matter. Many men of many nations contributed to 
this effort: Rutherford and Bohr, who expressed the scientific 
theory of the atom in pictorial terms; Cockcroft and Walton, 
who verified Einstein’s theory that matter and energy were one 
and the same; Frisch and Meitner, who first understood the 
meaning of the discovery of the element barium. 


2 Glasstone, Source Book on Atomic Energy (New York 1950) 2. 
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By August 1939, sufficient progress had been made for Dr. 
Einstein to write President Roosevelt suggesting that it appeared 
possible to initiate and sustain a nuclear chain reaction in a large 
mass of uranium. A little more than three years after this letter 
was written, in what had once been a squash court under Stagg 
Field Stadium at the University of Chicago, a team of scientists 
and engineers, led by Professor Fermi, first initiated and con- 
trolled a self-sustaining nuclear chain reaction. The promise of 
the equation had been fulfilled; mass had been converted into 
energy through a self-sustaining controllable nuclear reaction. 

Shortly after the Stagg Field experiments had been concluded, 
Arthur H. Compton called James Conant of Harvard by long 
distance telephone. “Their code was not prearranged. 


‘The Italian navigator has landed in the New World,’ 
said Compton. 
‘How were the natives?’ asked Conant. ‘Very friendly.’”’* 


Il. THE TECHNOLOGY OF NUCLEAR POWER 


I shall not attempt this afternoon to present anything like a 
complete discussion of the technology of nuclear power. What 
I shall say on this matter will be limited to an elementary descrip- 
tion of nuclear power reactors and a few observations on the 
various technical approaches to nuclear power. 

A nuclear reactor is a machine or furnace in which heat is 
produced through the fission process. The reactor must be 
charged or fueled with a fissionable material: 


“.,. In nature, there is only one fissionable material and 
that is the 235 isotope of uranium. When an atom of 
uranium 235 is struck by a neutron, it splits so that energy 
and an average of about 2.5 neutrons are released. The 
energy released apart from that in the neutrons is in the 
form of heat and various rays. The neutrons released may 
strike other atoms and so a chain reaction of an exponen- 
tial character may be started providing the mass of fission- 


3 Quoted from Allardice and Trapnell, The First Pile. 
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able material present is such that the ratio of neutrons 
available to cause further fissions to the neutrons causing 
the first fissions is greater than one. The mass of material 
required to do this is called the critical mass.” ¢ 


Perhaps the easiest approach to an understanding of power 
reactors is to start with a description of the original Fermi reac- 
tor. It was composed of a pile of graphite blocks, about fifteen 
feet high and twenty feet wide, in which uranium oxide and 
metal had been distributed on the basis of prior experimentation 
and mathematical computations. In this reactor the natural ura- 
nium served as the fuel and the graphite, which was called the 
“moderator,” catalyzed the reaction. A catalyst was necessary 
because uranium as taken from nature will not sustain a nuclear 
chain reaction by itself. 

All reactors today are extensions of the basic principles applied 
in the Fermi reactor. They are of two types:—the natural uranium 
reactors and the enriched uranium reactors. The former type has 
been developed principally in the United Kingdom. The Calder 
Hall Station, which has a gross electricity output of about 90,000 
kilowatts, employs gas-cooled graphite-moderated reactors. Sir 
John Cockcroft has described the Calder Hall reactor as follows: 


“The next illustration (Figure 29) shows the general 
construction of one of the reactors. There is a large kettle 
or drum in the center of the drawing. This drum is about 
forty feet in diameter. It contains the graphite core and in 
channels in the graphite core hang the uranium metal 
rods sheeted in magnesium alloy. 

The rods get hot, and heat is circulated from them to 
the steam generators, one of which is shown as the large 
cylinder on the right.” 5 


The United Kingdom chose to follow the natural-uranium 
route because of the difficulties inherent in producing uranium 


4 Atomic Power, An Appraisal (London 1957) 37. 
5 Id. at 97. 
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enriched in the isotope U-235—the fuel used by enriched ura- 
nium reactors. Natural uranium contains only about 0.7% of 
uranium 235. To separate this isotope by physical means is a 
difficult and expensive proposition. The United States, however, 
which had built the gaseous diffusion complex of Oak Ridge to 
separate U-235 for military purposes, had an abundant supply 
of enriched uranium. It, therefore, chose to concentrate on en- 
riched uranium reactors which appear to offer certain economic 
and technical advantages. 

The first large nuclear plant in this country—the 60,000 kilo- 
watt plant at Shippingport, Pennsylvania—uses enriched fuel. 
It is technically described as a pressurized water reactor. In such 
a reactor, either heavy water or ordinary water can be used as 
the coolant and moderator with appropriate adjustment of the 
spacing and enrichment of fuel elements. The water is pumped 
between the solid fuel rods in the reactor core and thence to 
a heat exchange where steam is produced to drive a turbine. The 
turbine is connected to an alternator which produces electricity 
in the conventional way. 


III. THE ECONOMICS OF NUCLEAR POWER 


Since the lawyer cannot confine his activity solely to specula- 
tion, it is important to say a few words at this point about the 
economics of nuclear power. These economics will, in a large 
measure, control the rate of commercial use of nuclear power 
and are of basic importance when the subject is considered. 

It is beyond dispute that the availability of power is one of 
the most important factors in a country’s economic development. 
There is also a well-recognized principle that the demand for 
electricity doubles every ten years. These are the basing points 
upon which the economics of nuclear power rest. ‘They have, for 
example, led the United Kindom and the EURATOM coun- 
tries into amibitious nuclear power programs even though there 
is some doubt that the initial installations of these programs will 
be fully competitive with conventional power sources. 

Sir Edwin Plowden, Chairman of the United Kingdom Atomic 
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Energy Authority, has stated that power produced from the sec- 
ond generation of Calder-Hall type reactors will be competitive 
with power from coal- or oil-fired electric-generating stations in 
the United Kingdom. It is estimated that the cost of this nuclear- 
generated power will be about 7 mills per kilowatt hour, 
i.e. about the same as power generated from conventional U. K. 
power plants. Louis Armand, in his Report—‘‘Some Aspects of the 
European Energy Problem”—prepared for the OEEC, takes the 
position that nuclear power is now competitive with conventional 
power in the United Kingdom and in parts of Western Europe. 
Both Sir Edwin and Mr. Armand look forward to substantial cost 
reductions as techniques improve. Perhaps 4 to 5 mill nuclear 
power will be achieved in 10 to 15 years. 

However, today nuclear power is not competitive in the United 
States nor is it competitive in most of the underdeveloped coun- 
tries. The present national average cost for the production of 
electric power by conventional thermal plants in the United 
States is low—4.5 to 7 mills per kilowatt hour. Thus, nuclear 
power is not yet competitive in this country because of the rela- 
tive cheapness of electricity produced from fossil fuels. 

It is not competitive in many underdeveloped countries for 
quite another reason. The costs of conventionally produced elec- 
tricity in most of such countries is high. However, the costs per 
kilowatt hour for nuclear power which I have given today are 
based upon large central power stations producing from 100,000 
to 150,000 kilowatts. In most of the underdeveloped countries, 
power is produced in comparatively small blocks and a thermal 
station of 30,000 kilowatts is usually considered a large station. 
At the first Geneva Conference, it was, for example, stated that 
the maximum size of nuclear power units which could be intro- 
duced in Brazil and Pakistan during the next decade would be 
about 30,000 kilowatts. In this connection, it should be noted 
that the absence of a national grid generally severely restricts the 
size of power stations and thus makes it more difficult to achieve 
competitive nuclear power. 

In concluding this very brief economic discussion, it should 
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be emphasized that the principal economic advantage of nuclear 
power is low fuel costs. It has been estimated that, from one ton 
of uranium, heat can be extracted equivalent to that obtainable 
from 10,000 tons of coal. At the present time, in the United King- 
dom, one ton of uranium costs about % as much as 10,000 tons 
of coal—g10,000 as against £40,000. But, on the other hand, it 
should be noted that the capital costs of nuclear power stations 
are now larger than those of conventional stations. One of the 
most attractive roads to the reduction of the ultimate cost of 
nuclear power is the reduction of the capital costs of nuclear 
power stations. 

Finally, it must be remembered that world-energy demands 
are increasing at such a rate that fossil and hydro-electric sources 
of energy cannot be relied upon indefinitely. World-energy 
demand forecasts for the year 2000 indicate that nuclear power 
will be required then—whether economic or not—to supplement 
traditional sources of energy. However, science and technology 
show that we have relatively little to fear on this score. ‘The capi- 
tal cost of steam-power stations has fallen from over $11,000 per 
horsepower when they were first invented to about $110 per 
horsepower today. We can be confident that the same economies 
will appear in the nuclear-power field. 


IV. REFLECTIONS ON LEGAL PROBLEMS 

Like the small boy on a fine spring day, I have taken the long 
road home. Now that I am there and we have passed the attrac- 
tions of history, technology and economics, I want to focus on 
certain problems of a legal character which, it seems to me, should 
be of great concern to you as well as to many others. As you will 
see, I am taking a broad view of what is “legal” and shall include 
a discussion of a number of problems which might be conceived 
of as falling principally within the realm of foreign or govern- 
mental affairs. 

I should like to discuss: 


1. The problems created by the fact that science and 
technology have outpaced the law. 
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2. The problems created by the failure to coordinate 
international institutional growth in the atomic field. 

3. The problems of a traditional nature posed by the 
atom in the international field. 


A. SCIENCE AND TECHNOLOGY HAVE OUTPACED LAW 


Part of the crisis of our times arises from the disbalance which 
has been created between man’s understanding of nature and his 
understanding of man. The humane disciplines have not been 
able to keep pace with the acceleration of the scientific disciplines. 
Since the development of the scientific method, science has 
probed further and further into nature. Indeed, we have entered 
the atomic age and we now stand on the threshold of the space 
age. However, while science has gone forward on seven-league 
boots, law has lagged behind. Are we as a profession ready to 
deal with the complicated legal and institutional problems cre- 
ated by nuclear energy? Have we concerned ourselves sufficiently 
with those problems as well as the intricate problems which sci- 
entific developments are posing in other fields—space and 
weather control to give only two examples? I doubt it, although 
I am encouraged by meetings such as this one today. 

We lawyers are not entirely at fault for having lagged behind 
science. The law has no laboratory save the community; it must 
gather its experience in the hurly-burly of everyday life rather 
than within the wall of the university or industrial laboratory. 
I rather doubt that our predecessors could have done better than 
we, if faced by similar problems. However, what was good enough 
for past generations is not good enough today. It is essential that 
the law close the gap between itself and science. This is impor- 
tant in many areas; it is particularly important in the nuclear 
field. 

Let me emphasize this point by comparing the technological 
history of fire, which in the past has been man’s greatest source 
of energy, with that of atomic energy. By the Paleolithic Age man 
had discovered and used fire. But it was not until the second cen- 
tury, B.C. that the aeolipile—a primitive steam reaction turbine 
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—was described by Hero of Alexandria (c.130 B.C.) in Pneu- 
matica. The first commercial steam engine was that of Savery, 
patented in 1698. James Watt secured his first patent in 1769. 
By the end of the eighteenth century, steam had supplanted water 
power as England's chief source of industrial energy. 

The history of atomic fission as it relates to man’s search for 
a new source of energy is very different. It may be said to have 
begun with the publication of Dr. Einstein’s famous equation 
in 1905. The first controlled nuclear reaction took place in 1942, 
and by 1945 the atomic bomb was a reality. Now, in 1958, the 
atomic bomb, based on the fission principle, has become out- 
moded by the hydrogen bomb, based on the fusion principle, 
and large-scale production of electrical energy from atomic reac- 
tors has begun at Calder Hall and Shippingport. 

This comparison is sharpened by the fact that the “technologi- 
cal gap between producing a controlled chain reaction and using 
it as a large-scale power source or as an explosive is comparable 
to the gap between the discovery of fire and the manufacture of 
a steam locomotive.” ® Man had millennia in which to accustom 
himself and to shape his institutions to the requirements of a 
technology based upon fire as his principal source of energy. 
Moreover, unlike atomic fission, fire is a chemical reaction which 
occurs naturally on the earth. Thus, man today faces the problem 
of adjusting himself and his institutions to a phenomenon which 
has been observed by only a very few human beings, and of mak- 
ing this adjustment within a relatively short period of time. 

This poses an extremely difficult task for the legal profession. 
We are, I fear, as a profession now in the land of the Red Queen: 


“Now, here, you see, it takes all the running you can do 
to keep in the same place. If you want to get somewhere 
else, you must run at least twice as fast as that!’’? 


However difficult it may be to run twice as fast, as a profession 
we must do so, for the basic issue is a simple one:—The tides of 


6 Smyth, Atomic Energy for Military Purposes (1945) 37- 
7 Carroll, Through the Looking-Glass, Chapter II. 
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science and technology cannot be held back; our institutions 
must grow with them or be engulfed by them. 


B. INSTITUTIONAL GROWTH HAS NOT BEEN COORDINATED 


My second point is, in a certain sense, paradoxical when con- 
sidered in the light of the first. ‘There has been in the recent past, 
and I am here confining myself to the international scene, a pro- 
liferation of international and regional institutions concerned 
with the atom. It might seem that we have been running four 
times as fast. This is, I fear, an illusion for, while it is true that 
many new institutions have been created, the complex problems 
and delicate questions of relationship, cooperation and competi- 
tion which they pose have not been solved. Indeed, they have 
been too little considered. 

Perhaps I can illustrate what I mean by a brief discussion of 
the institutional picture which now obtains internationally and 
regionally. This discussion must, perforce, contain little refer- 
ence to the U.S.S.R. and its bilateral program, little of which is 
known on this side of the Iron Curtain. 

Various avenues of international cooperation in the peaceful 
uses of the atom have been initiated. The United States, Canada, 
the United Kingdom and the U.S.S.R. have bilateral programs. 
The American program, which is based upon authority derived 
from the Atomic Energy Act of 1954, has already been imple- 
mented by, as of January 1, 1958, 39 bilateral agreements with 
37 different nations and with Germany on behalf of the City of 
West Berlin. Of these, eight are power bilaterals and the remain- 
der are limited to research. The United Kingdom also has an 
active bilateral program with several power bilaterals now in 
effect. 

Western Europe has two notable regional groupings:—The 
European Atomic Energy Community (EURATOM) which is 
a community composed of six Member States—Belgium, West 
Germany, France, Italy, Luxembourg and The Netherlands—and 
the European Nuclear Energy Agency of the Organization for 
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European Economic Cooperation (OEEC) which is composed of 
18 Member States. The declared aim of the former is “to con- 
tribute to the raising of the standard of living in Member States 
and to the development of commercial exchanges with other 
countries by the creation of conditions necessary for the speedy 
establishment and growth of nuclear industries.” The function 
of the latter is to give advice to, and encourage cooperative action 
by, the OEEC countries in the nuclear field. 

Finally, there is the International Atomic Energy Agency 
which came into being on July 29, 1957, when its Statute entered 
into force. The Agency is an intergovernmental organization 
comparable, in many respects, to the United Nations and the 
Specialized Agencies. At the conclusion of the Agency’s first Gen- 
eral Conference on October 23, 1957, there were 59 members of 
the Agency. Its basic objectives are defined in Article II of its 
Statute: 

“The Agency shall seek to accelerate and enlarge the 
contribution of atomic energy to peace, health and pros- 
perity throughout the world. It shall ensure, so far as it is 
able, that assistance provided by it or at its request or 
under its supervision or control is not used in such a way 
as to further any military purpose.” 


The problem of the relationship between these various insti- 
tutional approaches to the peaceful international atom is diffi- 
cult and complex. For example, as I have remarked elsewhere,* 
the American bilateral program will probably be able to supply 
enriched uranium to cooperating nations which purchase directly 
from the United States at a cheaper price than the same materials, 
supplied in the first instance by the United States to the Inter- 
national Agency, can be purchased from the Agency. And, to 
take another example, it seems doubtful to me that a close and 
effective working relationship will be established between 
EURATOM and the International Agency. Several considera- 


8See von Mehren, The International Atomic Energy Agency—Challenge and 
Opportunity, 13 THE RECORD 56, 64-65 (1958). 
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tions lead to this conclusion. First, the EURATOM system of 
control, which is designed to assure that nuclear materials are 
only used for their intended purposes, is not entirely consistent 
with the principle of control established by the Statute of the 
Agency, which is that no assistance furnished by the Agency shall 
be “used in such a way as to further any military purpose.” More- 
over, reasons of international politics and the fact that EUR- 
ATOM will probably not, in the foreseeable future, need to 
request assistance from the International Agency, make it un- 
likely that large efforts will be made to establish a close working 
relationship between the two groups. 

It is, of course, encouraging that the peaceful uses of the atom 
are of such concern that several types of programs have been 
instituted. The ultimate choice among the various programs, as 
well as the technique of reconciling any conflict among them, 
are matters of the greatest importance. I cannot too strongly 
emphasize the need for study and solution of these problems. 
It is always easier to promote cooperation in the new rather than 
the old. Once the policies of the various international, regional 
and bilateral programs have hardened and taken definitive form, 
it may be impossible to achieve what might be achieved if the 
solution were proposed earlier. 


C. THE TRADITIONAL LEGAL PROBLEMS POSED 
ARE DIFFICULT AND INTRICATE 


As a general matter, it does not seem to me that nuclear power 
poses any unique legal problems. I should like to emphasize this 
point as forcefully as I can because perhaps one of the largest 
obstacles to the lawyer’s entry into the atomic field has been the 
misapprehension that it contained new and unique problems. 
This is simply not true. As the experience of the Special Com- 
mittee on Atomic Energy of The Association of the Bar of the 
City of New York has shown, once the facts of the field are mas- 
tered, the problems are for the most part similar to those with 
which we commonly deal although they are, of course, often pre- 
sented in difficult factual environments. 
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If I am correct in my conclusion that the use and development 
of nuclear power poses traditional legal problems, it does not 
follow that these problems are simple or easy of solution. Again 
limiting myself to the international field, let me pose a few of 
them for you. What are the legal problems of international trade 
in this area? What form should American enterprise choose for 
entry into foreign atomic markets? How will America’s for- 
eign trade in atomic reactors be affected by the United States 
bilateral program; by our antitrust laws; by potential tort liabil- 
ity; by patent problems; and by problems of foreign exchange 
convertibility? 

I cannot consider all of these problems in detail today. Indeed, 
it would be somewhat presumptuous for me to discuss many of 
these problems here because I am sure that many of you are more 
expert in several of them than I am. There is one problem— 
that of tort liability—which I should like to say a little more 
about. 

Let us imagine a nuclear power station situated at Diisseldorf. 
The building of this station has been accomplished under the 
Agreement for Cooperation between the United States and West- 
ern Germany. The reactor was designed and significant portions 
of it were manufactured in the United States; the fuel elements 
are of uranium enriched 20% in the isotope U-235 and were 
fabricated in the United States. If a serious nuclear incident were 
to occur at this power station, persons and property in Belgium, 
France, Luxembourg, The Netherlands and Western Germany 
might suffer injury. What would be the legal liability of the 
American suppliers? 

The answer to this question is not an easy one. It raises diffi- 
cult questions of conflicts of law, the applicability of the theory 
of MacPherson v. Buick Motor Co.° in continental law systems, 
and the enforceability of foreign judgments in American courts. 
The existence of these questions poses other problems for Amer- 
ican enterprise. What form of enterprise will serve best to insulate 


9 217 N.Y. 382 (1916). 
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American assets? Is the potential profit sufficient to justify incur- 
ring the risk? Are there any feasible solutions other than that of 
the international convention? 

This whole area is now the subject of an intensive study by the 
Harvard Law School financed by a grant from the Atomic Indus- 
trial Forum, Inc. The Harvard Study on “Financial Protection 
Against Atomic Hazards: The International Aspects” will be 
completed by this fall and should present the first comprehensive 
analysis of these liability problems. 

The significant point that I should like to leave with you with 
respect to tort liability is that it, like problems of atomic waste 
disposal, is inherently a multinational problem and that it is, 
like most legal problems in the atomic field, not unique but a 
traditional problem posed in a new environment. 


V. CONCLUSION 


Nuclear energy was born in the stress and tension of war. It is, 
even today, more a symbol of war than of peace. It may have 
created a balance of terror that has made full-scale war less likely 
than it would have been in the absence of the fission and fusion 
bombs. Indeed, the release of the energy formerly imprisoned in 
matter has posed the question whether, now that man has at his 
command ultimate power, force is still a viable principle on 
which to base the conduct of foreign affairs. If the victor suffers 
equally with the vanquished, if the cities of both are leveled by 
the force of nuclear energy and if the victor must celebrate his 
victory in an atmosphere which has been poisoned by the use of 
nuclear weapons, there would seem to be little point to war as 
an instrument of national policy except when it is necessary to 
defend the dignity of man and his democratic institutions. 

It is not unreasonable to hope, I believe, that the atom which 
was first used in war will find its final use in peace. However, if 
this is to be so, the lawyer cannot sit on the sidelines but must 
strive to create, to understand and to implement the institutions 
which will make this possible. Of this I am certain, peace will 
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not grow like Topsy. It must be carefully nurtured and we as 
lawyers must play our part in this. 

The atom has created both a challenge and an opportunity. 
It has perhaps posed the ultimate challenge. Already, however, 
the fact that the challenge has been so clearly presented has cre- 
ated opportunities for its solution. Last fall I was in Vienna for 
the first General Conference of the International Atomic Energy 
Agency. The first General Conference did little more than create 
a new international agency. This Agency, however, is charged 
by its Statute with the establishment of a system of safeguards 
and inspection to assure that no source or fissionable materials 
supplied by the Agency to its Members are diverted to non- 
peaceful uses. Such an inspection system has not yet been drawn 
up. It presents legal, technical and political problems of the 
greatest complexity. However, if these problems can be solved 
and a workable system established and proved in practice, a long 
step may have been taken towards the creation of an acceptable 
system for the control of the military uses of the atom. This in 
turn would be a significant stride towards effective disarmament. 
By studying the problems presented, we lawyers can do much 
to assure that the legal problems are solved and the technical and 
political problems rendered easier of solution. 

The headquarters of the International Atomic Energy Agency 
will be in the ancient city of Vienna. Vienna is the capital of a 
country which, by its constitution, is declared to be a neutral. 
It lies at the edge of the Balkans. Only a few score of miles from 
Vienna is the Hungarian border. There, in the Austrian Province 
known as the Burgenland, the border is not a natural boundary 
for the great plain stretches unbroken from Austria deep into 
Eastern Europe. Now, however, the land is scarred with a double 
row of barbed wire, watch towers placed at close intervals and 
continuous military patrols. It is imperative that we lawyers 
make our contribution, however small, to the removal of those 
barriers and the creation of a peaceful world. We may be able to 
do more than would appear on the surface. The world now seems 
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both to need and, in some measure, to desire those institutions 
for the settlement of disputes short of force which the law has 
been so successful in developing nationally. In any event, lawyers 
must try for, as Mallory said of Everest, the problem is there and 
we should deny ourselves if we failed to attempt a solution. 











Nationalization of the Property of Aliens* 


‘ 


INTRODUCTION 


The Committee on the Study of Nationalization was created by the 
American Branch of the International Law Association. The American 
Branch requested the Committee to study the problem of nationalization 
of the property of aliens, as it concerns international law. The Committee 
is composed of lawyers whose experience, taken collectively, represents 
service as government officials, teachers and practitioners. 

The members of the Committee live and work in a community whose 
foundations were built with capital funds from abroad. As the United 
States developed and industrialized, its citizens created financial resources 
and managerial and scientific techniques. A proportion of these funds and 
techniques are assets which may be used with assets of other countries to 
develop world trade and provide an increasing level of industrial develop- 
ment in other parts of the world. The assets other peoples possess include 
raw materials and natural resources, in many instances far beyond the fore- 
seeable requirements of the States in which they are found. In some cases 
they include capital, and, in more cases, skills. The market potential of all 
countries of itself is an asset awaiting further development for mutual 
benefit. 

In the ever-shrinking world community, whose population is estimated 
to be increasing by 70,000 per week, it is in the mutual interest of the 
United States and other States to maintain free association to develop the 
general level of productivity. All countries will gain by the mutual develop- 
ment of their natural, agricultural and industrial resources; no country can 
best attain these ends alone. Economic interdependence is universal and 
acute. 

Political differences in the world are deep and complex. This fact in itself 
is a reason for an approach that continues to offer foreign capital and skills 
for creative and cooperative use in worldwide economic development. Of 
course no State need agree to such a joint use of respective capacities. Yet 
when it does, certain obligations come into being. It is appropriate to con- 
sider what they are and how they can be determined. 

In the United States, a vital proportion of the capital available for poten- 
tial investment abroad is in private hands. The management of private cor- 
porations, as trustees for that broad segment of the general public who are 
stockholders, largely determines the disposition of such capital. Corporate 


* This article represents a response made by the Committee on the Study of 
Nationalization of the American Branch of the International Law Association to 
a questionnaire of the International Committee on Nationalization. The Commit- 
tee’s response has the unanimous support of its members. Their names are 
appended. This is not to say that every member subscribes to every phase but 
the response expresses the views of the Committee as a whole. The response does 
not necessarily represent the views of The Association of the Bar or any of 
its Committees. 
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management must evaluate what contribution capital sent abroad will make 
to the success of the enterprise, as well as the risk that the venture may be 
frustrated. 

The Committee accordingly is concerned with the bases for fair and con- 
tinuing relationship between existing, as well as future, foreign private 
investment and the State which explicitly or implicitly invites its use, in 
combination with its own assets. It is appropriate and necessary to look to 
international law for the concepts and methods that will provide a frame- 
work for such a fair and continuing relationship. 

The wrongful taking of alien property interests represents the frustration 
and failure of joint plans reaching across borders. It is the task of law to 
discourage the wrong, and, where it occurs, to right it. 


THE LAW 


A. DEFINITIONS 


1. The problem of central concern is the taking by a State of alien inter- 
ests, legal or equitable, in property and contract. 

We are concerned with private interests. Foreign investment by govern- 
ments and their agencies is important. But peacetime maltreatment of pub- 
lic investment, in an era of invasion of private foreign property interests, 
has not been conspicuous.! 

We use the word “taking” advisedly and consistently. We employ it as 
a substitute for the words “nationalization” and “expropriation.” 

“To nationalize” may carry connotation of broad social and economic 
measures designed to refashion the fundamental structure of a community. 
It imports a presumption of what may be a question: whether the taking 
is for a public purpose. The term “expropriation” is perhaps prejudicial 
as well, carrying as it may implications of class conflict. The word “taking” 
is impartial, broad, and descriptive. 

Our use of the word “taking” is subject to a single reservation. A taking 
need not be total; title need not pass. To fall within the ambit of our 
analysis, a taking may well involve lesser measures which have the effect, 
in whole or in part, of an appropriation or destruction by the State of alien 
interests in property and contract. Among such measures may be sequestra- 
tion, custodianship, breach by a State of a contract with an alien, arbitrary 
measures of taxation and exchange control, oppressive administrative pro- 
ceedings, State-sponsored boycott, forced dissolution of a corporation, inva- 
sion of a company’s managerial prerogatives, or compulsory sale of its stock. 
These examples are but illustrative of the fact that the opportunities of 
the State either to regulate or to abuse the rights of foreigners are manifold. 
We use the word “taking”’with the potential of such abuse in mind. 

2. It is with international law that we are concerned. International law, 
in its present state of evolution, is not substantially applicable to the treat- 


1 For example, no loans of the International Bank for Reconstruction and Devel- 
opment, or of the Export-Import Bank, are known to have been repudiated. 
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ment by a State of its own nationals. The human rights provisions of the 
United Nations Charter may be argued to invest the individual under inter- 
national law with rights against his State, but even if this is true in the 
sphere of property rights, we shall nevertheless consider interests of aliens 
alone. However, we speak of alien rights in the sense of indirect as well as 
direct legal rights. Thus, the interests of foreigners in a corporation cannot 
be disregarded by a State because that corporation is its national. 

3. We do not deal with the law of war and its effects upon alien property 
and contractual interests. This is by no means to say that we regard a 
national proclamation of a state of emergency, or the recommendation of 
United Nations measures of pacific settlement, or the taking of police action 
within or without the United Nations, or war itself, as necessarily validating 
treatment of alien interests which would be otherwise unlawful. 


B. PRINCIPLES 


4- In the Committee’s view, three basic principles of international law 
govern the treatment of alien interests in property and contract: 


A. International law is supreme over municipal law. 


B. The taking of alien interests must be accompanied by full 
compensation. 


C. States are bound to perform their treaties with States and con- 
tracts with aliens in good faith. 


5. Our fundamental assumption is the supremacy of international law. 
Thus our approach is characterized by a recognition of the distinction 
between the power of States and the rights and duties of States. In the 
present stage of international law and life, not all that States have and 
exercise the power to do is necessarily right or creative of rights. The prac- 
tice of States, a source of international law, must be approached with dis- 
crimination. The suffering of wrongs must not be confused with acquiescence 
in the assertion of rights. Above all, incantations of “sovereignty” must be 
regarded as the derision of law they so often are meant to be. 

The supremacy of international law over municipal law may be sum- 
marily illustrated. Thus, the Permanent Court of International Justice held 
in the case of Free Zones of Upper Savoy that, “. . . it is certain that France 
cannot rely on her own legislation to limit the scope of her international 
obligations. . . .”2 The Court held similarly in its opinion on Treatment 
of Polish Nationals in Danzig, that “a State cannot adduce as against an- 
other State its own Constitution with a view to evading obligations incum- 
bent upon it under international law.” 

The application to alien property interests of this axiom of the supremacy 
of international law was emphasized by the Government of the United 


2 Ser. A/B, No. 46, 167 (1932). 


3 Ser. A/B, No. 44, 24 (1932). 
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States in its diplomatic exchange with the Government of Guatemala over 
the taking of United Fruit Company property: 


“. . . The Government of the United States does not controvert in 

the slightest the proposition that the Act of Congress of the Repub- 
lic of Guatemala . . . constitutes an act of sovereignty inherent in 
Guatemala. Every act of the Guatemalan Government constitutes 
a sovereign act, as do the acts of every other sovereign Government, 
including the acts of the Government of the United States. But to 
state that no sovereign act of a Government affecting foreign states 
or their nationals is open to discussion, or question, as to its validity 
under international law, because it is a sovereign act, is to say that 
states are not subject to international law. One has only to look at 
the diplomatic records of any Government over any period of time 
to see that such sovereign acts are constantly discussed and held up 
to scrutiny by other members of the family of nations with whom 
they treat for determination as to whether they measure up to or fall 
below the standards required under international law . . . 

The obligation of a state imposed by international law to pay 
just or fair compensation at the time of taking of property of for- 
eigners cannot be abrogated from the international standpoint by 
local legislation. If the contrary were true, states seeking to avoid 
the necessity of making payment for property expropriated from for- 
eign nationals could avoid all pecuniary responsibility simply by 
changing their local law. Every international obligation could thus 
be wiped off the books. But international law cannot thus be flouted. 
Membership in the family of nations imposes international 
obligations.” 4 


Whatever the position under municipal law, it is to the standards of 
international law which States, in their treatment of alien property inter- 
ests, must adhere. 

6. Yet the logical application of this root concept is far from axiomatic. 
In the field of private international law, its implementation is sustained by 
the courts and authorities of some States, denied by those of others, and 
ignored by still others. Some courts refuse to exercise jurisdiction to restore 
property and contractual rights taken in violation of international law; 
others do not. 

In the view of the Committee, the problems of private international law 
posed in the Questionnaire may be met with relative simplicity, and with 
a complete regard for the advancement of international law and welfare, 
by rigorous application of the principle of the supremacy of public inter- 
national law. It is, in our submission, unsound to maintain that the State 
is responsible under international law for the violation of alien property 
and contractual interests but that, under its rules of private international 


429 Dep't State Bull. 358, 360 (September 14, 1953). 
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law which are alleged to be municipal rules alone, its courts may subvert 
that international law by which the State as a whole is bound. Whatever 
doctrinal validity the dichotomy between private international law and 
public international law may have, it is sufficient to overcome the needs of 
the international community. Public international law is not only to be 
described but applied. A principal forum of its application, especially in 
the field of alien property and contractual interests, is and should increas- 
ingly be the municipal courts of States. 

Authority for this view is found not only in contemporary practice—which 
admittedly is in conflict—but in the principle of law which underlies it: 
that no legal right can spring from a wrong. Thus, where a State violates 
international law in its taking of alien interests, it and its successors who 
take with knowledge do not come into court with clean hands. They have 
no claim, basing it as they do upon a misuse of sovereign power, to the 
application on their behalf of the sovereign rights of the State which has 
jurisdiction over the res. This is so whether or not the res was within the 
territory of the taking State at the time of taking. 

7. A second fundamental principle is that the taking of alien interests 
must be accompanied by full compensation. To the extent that alien inter- 
ests are taken without the payment of prompt, adequate and effective com- 
pensation, there is confiscation--public seizure of private rights which, in 
essence, does not differ from that private seizure of private rights that the 
legal systems of all civilized societies prohibit. ‘““No one,” the United Nations 
Universal Declaration of Human Rights proclaims, “shall be arbitrarily 
deprived of his property.”5 This basic requirement—full compensation, 
promptly and effectively paid—has received repeated expression in legal 
principle and in positive law. It is linked with the principles of unjust 
enrichment and acquired rights. The concept of unjust enrichment is fun- 
damental to Roman law, civil law, and is today acknowledged in Anglo- 
American law. It is embedded in international law, in substance and in 
terms. In substance, it equates with “the principle of respect for vested 
rights” to which the Permanent Court of International Justice repeatedly 
lent its authority.” 

8. The Committee recognizes that the taking of alien interests has not 
consistently been characterized by compensation which is either prompt, or 
adequate, or effective. But it does not see in these violations of the prin- 
ciple of unjust enrichment the establishment of a new principle of not so 
unjust enrichment. The arbitrary divesting of rights does not vitiate the 
principle of respect for vested rights. Internationai political settlements for 
less than full compensation are not legal precedents that prejudice the inter- 
national law rule requiring payment of full compensation. 


5 Article XVII. 

6See for example, Lena Goldfields, Ltd. Arbitration, 36 Cornell L.Q. 42, 51 
(1950-51). 

7 See, for example, Case Concerning Certain German Interests in Polish Upper 
Silesia (Merits), Ser. A, No. 7, 21-22 (1926). 
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Some argue that the “capacity” of the taking State to pay should govern 
not its possibility of taking but the amount of compensation due. But it is 
not apparent why, if the taking is proportionately large, the obligation to 
compensate should be disproportionately small. Such achievements as 
nationalization may have are too controversial to admit the assumption that 
a large scale taking is necessarily a national good meriting special dispensa- 
tion. Still less can the Committee see why, even if the contentious economic 
justification of large scale taking were to be established, the foreign investor 
should bear the burden of a State's experimentation. By hypothesis, the 
foreigner whose presence is expressed in his property and contractual inter- 
ests will be absent once his interests are taken; he will not share in the 
national social advantage of a large scale taking, even assuming such advan- 
tage to exist. As against the international investor, a national taking accom- 
panied by less than full compensation represents injustice compounded. 

If a State receives a gift from the government or the people of another 
State, it is entitled to treat it as such. Is it equally entitled to treat foreign 
investments as gifts? The obvious answer leads to the ineluctable conclu- 
sion: if a State takes property of foreigners, it must provide fair compen- 
sation. 

A standard of fairness is not beyond the reach of international legal 
technique. It is simpler to establish than a standard which falls short of the 
fair. For example, Article 6 of the Treaty of Friendship, Commerce and 
Navigation between Japan and the United States provides: 


“Property of nationals and companies of either Party shall not be 
taken within the territories of the other Party except for a public 
purpose, nor shall it be taken without the prompt payment of just 
compensation. Such compensation shall be in an effectively realizable 
form and shall represent the full equivalent of the property taken; 
and adequate provision shall have been made at or prior to the time 
of taking for the determination and payment thereof.” § 


g. It is equally axiomatic that a public taking of alien interests must be 
not only fully compensated, but also (a) for a public purpose and (b) not 
based upon an arbitrary and unreasonable classification violative of funda- 
mental human rights. Subject to the principle of respect for acquired rights, 
a State lawfully may reserve certain areas of a nation’s economic endeavor 
to its nationals. But, under international law, a State may not take foreign 
interests as a measure of political reprisal. Nor may a State use its public 
power to take alien interests for private profit, or for other ends than those 
directly related to public purposes. 

10. A third and fundamental principle is that States must perform their 
treaties with States and contracts with aliens in good faith. 

The principle of pacta sunt servanda is of the essence of the supremacy 
of international law. “No case is known in which any tribunal ever repudi- 


8 [1953] 4 U.S. Treaties etc. (II) 2068-2069). 
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ated the rule or questioned its validity.” ® There is, in fact, no dispute over 
a State’s being bound to carry out in good faith the obligations it assumes 
by treaty. These obligations embrace the field of treatment of alien property 
and contractual interests as well as other areas of international law. A tak- 
ing in violation of a treaty, as the Permanent Court of International Justice 
held in the Chorzow Factory Case, is “unlawful” and “illegal.” 1° 

11. While the legal force of a treaty restriction upon a taking by a State 
of alien interests is uncontested, the international legal impact of restric- 
tions contained in contracts between States and aliens is a matter of dispute. 
In the view of the Committee, an approach which is both principled and 
progressive would admit no such dispute; the contractual obligations freely 
assumed by a State are no less binding than its treaty obligations. This 
would be true even if the following were not: 


“International law today recognizes that individuals and other sub- 
jects are directly entitled to international rights . . . the alien is 
internationally recognized as a legal person independent of his State; 
he is a true subject of international rights.” 11 


In the case of Losinger & Co., Switzerland declared: “The principle 
pacta sunt servanda . . . applies not only to agreements directly concluded 
between States, but also to those between a State and foreigners. . . .” 12 
Yugoslavia, its opponent, while denying any violation of that principle, 
maintained that the breach by a State of a contract with an alien of itself 
did not engage that State’s international responsibility.13 A settlement made 
it unnecessary for the Permanent Court to rule and, in fact, no conclusive 
international judgment on the question exists. Nor is a consistent pattern 
formed by the practice of States in other instances of dispute over the vio- 
lation of contracts between States and aliens, such as the Anglo-Iranian Oil 
Company and Suez cases. 

It is noteworthy, however, that more than one effort at codification of 


9 “Law of Treaties,” Harvard Research in International Law, 29 Am. J. Int’l L. 
Supp. 977 (1935). The authorities collected by the Harvard Research in support 
of the rule of pacta sunt servanda are extensive and conclusive. 

10 Case Concerning the Factory at Chorzow (Claim for Indemnity, Merits), Ser. 
A, No. 17, 47 (1928). See also, Case Concerning Certain German Interests in Polish 
Upper Silesia (Merits), supra, at p. 21. 

11U.N. Doc. No. A/CN.4/96, 51, 58, International Law Commission, “Inter- 
national Responsibility,” Report by F. V. Garcia-Amador, Special Rapporteur. 

12 P.C.1.J., Ser. C, No. 78, 32 (1936); translation supplied. 

It is submitted that the Swiss view is unassailable; that, as a matetr of principle, 
there is no difference whatsoever in this respect between treaties and contracts. 
As a matter of practice, support for the Swiss view, while mixed, is nevertheless 
substantial. In the arbitration between Losinger & Co. and the Kingdom of Yugo- 
slavia, which antedated the proceedings before the Permanent Court, the umpire 
forcefully upheld “the principle of fidelity to contract . . . Pacta sunt servanda.” 
(Ibid., at 83). 

13 [bid., at 242, 333, 334- 
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the law governing the treatment of alien interests has substantially viewed 
the breach of such contracts as a breach of international law. Thus, the 
Harvard Research declares: 


“A state is responsible if an injury to an alien results from its non- 
performance of a contractual obligation which it owes to the alien, 
if local remedies have been exhausted without adequate redress.” 14 


The Bases of Discussion drawn up in 1929 by the Preparatory Commit- 
tee of the Hague Conference for the Codification of International Law 
submitted: 


“A State is responsible for damage suffered by a foreigner as the result 
of the enactment of legislation which directly infringes rights derived 
by the foreigner from a concession granted or a contract made by 
the State. 


“It depends upon the circumstances whether a State incurs responsibil- 
ity where it has enacted legislation general in character which is in- 
compatible with the operation of a concession which it has granted 
or the performance of a contract made by it.” 15 


More recently, Professor de La Pradelle, as Rapporteur of the Institute 
of International Law, advanced a draft that provided: 


“Nationalization . . . shall respect obligations validly entered into, 
whether by treaty, or by contract. . . .””16 


While the Hague Conference did not come to consider the former drafts, 
and the Institute was unable to achieve agreement upon the latter, they 
lend weight to the view which this Committee espouses: that the taking of 
alien contractual rights by a State of itself is a breach of international law.17 


1423 Am. J. Int'l L. Supp. 167 (1929). See Dunn, The Protection of Nationals 
(1932), 166. 

15 League of Nations Doc. C.75.M.69.1929.V., 33. The Bases of Discussion con- 
tain a similar clause concerning executive acts (ibid., p. 59). What the Preparatory 
Committee described as “the prevalent opinion” expressed in its draft was based 
upon the responses of twenty-three governments to its questionnaire. 

16 44 Annuaire de l’Institut de droit international 1952, Part 2, pp. 305-318; 
translation supplied. 

17 See Serbian and Brazilian Loan Cases, P.C.1.J., Ser. A, Nos. 20 and 21 (1929), 
and comment upon by Lipstein, “The Place of the Calvo Clause in International 
Law,” 22 Brit. Y.B. Int'l L. 1945, 130, 134, and International Fisheries Co. (U.S.A.) 
v. United Mexican States, 4 Rep. Int’l Arb. Awards 691, 699 (1931), as well as the 
El Triunfo Case (U.S. v. El Salvador [1901], Foreign Rel. U.S. (1902), 838, 871; 
Turnbull et al. (U.S. v. Venezuela), Ralston and Doyle, Venezuelan Arbitrations 
of 1903, 239, 242, 244; the Landreau Claim (U\S. v. Peru, 1922), 1 Rep. Int’l Arb. 
Awards 349, 355, 364; the Shufeldt Claim (U.S. v. Guatemala, 1930), 2 Rep. Int'l 
Arb. Awards 1081, 1097-1098; The Administration of Posts and Telegraphs of the 
Republic of Czechoslovakia v. Radio Corporation of America (1932), 30 Am. J. 
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Parties normally contract in the expectation of performance. When a State, 
through its interjection of sovereign power, steps out of the role of con- 
tractor and upsets that expectation, it violates international law. 

No government would suggest that it has a legal right to breach a loan 
agreement it concludes with the International Bank for Reconstruction and 
Development. Can it seriously be contended that a government has the 
legal “rights” to breach a loan agreement with The Chase Manhattan Bank? 
Acceptance of the argument that the former contract is intergovernmental, 
and consequently governed by international law, while the latter has but 
one government as a party, and consequently is governed by municipal law, 
even if formalistically satisfying—as it is not—adds nothing to the rule of 
international law. It may detract from the flow of international investment. 

The unsoundness of treating the legal rights arising from contracts 
between States and aliens as being of a lower order than those arising from 
agreements between governments or their agencies merits further illustra- 
tion. Afghanistan recently granted the Soviet Techno Export Organization 
rights to explore for oil in Afghanistan. A breach by Afghanistan of the 
pertinent agreement would be a breach of international law.!8 But a con- 
tract by Afghanistan with a privately-owned oil company, for the same 
object, of the same substance, upon the same terms, breached in the same 
way, by the same State, would not be a breach of international law in the 
eyes of some formalists. In fact, some would go so far as to say that if the 
contract were governed by Afghanistan law and that law were altered to 
authorize the contract’s breach, no law, international, municipal, or other, 
would be violated by breach. 

Questionable conclusions such as these may be reached, at the price of 
practical deterrence of private capital investment. In the Committee’s view 
—which has significant support in municipal law—States no less than indi- 
viduals are bound by their contracts.1® This is so even if, in a given case, 





Int’l L. (1936), 523, 530-532, 534; Radio Corporation of America v. The National 
Government of the Republic of China (1935), 3 Rep. Int’l Arb. Awards 1623, 1627; 
North American Dredging Company of Texas (U.S.A.) v. United Mexican States 
(1926), 4 Rep. Int’l Arb. Awards 26, 35; Harry H. Hughes (U.S.A.) v. United Mex- 
ican States (1930), ibid., 617, 621; and Dunn, The Protection of Nationals, op. cit., 
165-167. 

18 This certainly would be the case were the agreement between the Govern- 
ments of Afghanistan and the U.S.S.R. It probably would be the case were the 
agreement between the Afghanistan Government and an “independent” Soviet 
state agency. 

19 In Perry v. United States, the Supreme Court held: 

“The United States are as much bound by their contracts as are individuals 
... When the United States, with constitutional authority, makes contracts, it has 
rights and incurs responsibilities similar to those of individuals who are parties 
to such instruments . . . The [contrary] argument . . . is in substance that the 
Government cannot by contract restrict the exercise of a sovereign power. But the 
right to make binding obligations is a competence attaching to sovereignty.” (294 
USS. 330, 351, 352, 353 [1934]-) 

In Robertson v. Minister of Pensions, it was similarly held: 
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a contract between a State and an alien happens to be governed by the con- 
tracting State’s municipal law. But whatever differences there may be about 
the law relating to a State’s performance of contracts with aliens, there can 
be no dispute about the fact that performance is in the universal interest. 
The interest in a maximum flow of international capital and trade is, as a 
matter of economic fact, and as between borrower and investor, buyer and 
seller, wholly mutual. International contracts are a primary means of imple- 
menting that interest. Unilateral repudiation or alteration by States of their 
contracts with aliens hardly promotes that interest or the conclusion of con- 
tracts which is its expression. 

Is “nationalization” a valid legal excuse for the breach by a State of its 
contracts with foreigners? The Permanent Court of International Justice, 
in the Chorzow Factory Case, responded negatively, where a treaty restricted 
a taking. The International Court of Justice has been denied opportunity 
to respond where a contract restricted a taking—a fact which suggests that 
States that have breached contracts with foreigners lack confidence in the 
legality of their actions. In the view of the Committee, restrictions upon 
the taking of alien interests may be found in a treaty; they may be expressed 
or implied by contract; in either case, international law requires they be 
respected. The breach by a State of a contract with an alien is no less illegal 
because it is complete. The taking of contract interests cannot be legal 
where the breach of contract interests is illegal. 

12. It follows that—while the measure of compensation which conditions 
a State’s taking of alien interests not protected by treaty or contract2° is 
prompt, adequate (full) and effective compensation—the consequences flow- 
ing from a State’s breach of a treaty or contract are otherwise. As the Per- 
manent Court pointed out in the Chorzow Factory Case, an equation 
between the indemnity due in a lawful taking and that due in an unlawful 
one would be “unjust.” Rather, the Court held, the consequences of 
“unlawful dispossession” are to be assessed as follows: 


“The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international prac- 





“The next question is whether the assurance is binding upon the Crown. The 
Crown cannot escape by saying that estoppels do not bind the Crown, for that 
doctrine has long been exploded. Nor can the Crown escape by praying in aid the 
doctrine of executive necessity, i.e., the doctrine that the Crown cannot bind itself 
so as to fetter its future executive action . . . the Crown is bound by its express 
promises as much as any subject . . . The defense of executive necessity is of limited 
scope. It only avails the Crown where there is an implied term to that effect, or 
that is the true meaning of the contract.” ([1948] 2 All E.R. 767, 770.) 

See also, the multinational authorities cited by Mann, “The Law Governing 
State Contracts,” 21 Brit. Y.B. Int’l L. 1944, 11, 13-14, Nn. 10. 

20 A contract may be implied as well as express. Thus, if a State invites foreign 
investment pursuant to the terms of a given law, its right unilaterally to alter 
that law, in derogation of investment made in reliance upon it, is open to ques- 
tion. Not only may the principles set forth above govern such a situation, but 
the further principle of estoppel or préclusion may be applicable. 
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tice and in particular by the decisions of arbitral tribunals—is that 
reparation must, as far as possible, wipe out all the consequences of 
the illegal act and reestablish the situation which would, in all prob- 
ability, have existed if that act had not been committed. Restitution 
in kind, or, if this is not possible, payment of a sum corresponding 
to the value which a restitution in kind would bear; the award, if 
need be, of damages for loss sustained which would not be covered 
by restitution in kind or payment in place of it—such are the prin- 
ciples which should serve to determine the amount of compensation 
due for an act contrary to international law.” 21 


Thus, the remedy for breach by a State of a contract with an alien, 
whether designated as a breach or a taking or as expropriation or national- 
ization, is in the nature of specific performance. Where performance actually 
is no longer possible, then the foreign contractor must be placed as nearly 
as possible in the position he would have enjoyed absent the breach, that 
is to say, he is entitled to the profits he would have earned had not his 
contract rights been taken. 


C. PROCEDURES 


13. Procedures for the application of the foregoing principles are second- 
ary only to the principles themselves. International law is characterized by 
an assertion of rights coupled with an absence of remedies. The consequent 
fragility of international law needs no elaboration. Any effort to strengthen 
the rule of law must consider procedure with substance, enforcement with 
prescription. 

The rights of aliens in property and contract traditionally have been 
considered—to the extent that they have been judicially considered at all— 
in the first instance in municipal courts, and in the second, in international 
courts or arbitral tribunals. 

Traditionally, international law, with an understandable emphasis upon 
the rule of exhaustion of local remedies, and an awareness of the lack of 
alternative judicial fora, placed principal reliance upon municipal tribunals. 
It was assumed that an alien investing in a country subjected himself to the 
protection and obligations of the law of the State in which he invested. It 
was assumed that not only would the alien be required to seek redress for 
injuries in the local courts, but that justice would be done. Only where 
there was a “denial of justice” might international law come into play, by 
means of the diplomatic intervention of the State whose national the 
alien was. 

In the traditional view, if a State were to take an alien’s interests by 


21 Chorzow Factory (Merits), supra, p. 47. The draft submitted to the Institute 
of International Law provided: “Nationalization . . . shall respect obligations 
validly entered into, whether by treaty, or by contract. Failing such respect, there 
will be a denial of justice giving the right not merely to payment of full compensa- 
tion, but to damages of a punitive character.” (44 Annuaire, supra.) 
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legislative or executive action not subject to genuine judicial challenge, 
this of itself would constitute, as a denial of justice, a violation of inter- 
national law. Since, in fact, all too often violations of alien interests by a 
State have been characterized by a lack of effective judicial redress, those 
who have denied that international law automatically is breached by the 
arbitrary breach by a State of its contract with an alien have nevertheless 
tended to affirm that such breaches in practice do violate international law. 

These traditional patterns are not without merit. The local remedies rule, 
which never applied where local remedies did not exist, is a reasonable one. 
Standards of international behavior have not so far deteriorated that it may 
be assumed that an alien may never have his day in the court of any foreign 
State on terms of equality not only with that State’s nationals, but with the 
State itself. 

Yet, the expanding pace of world development, the rising level of inter- 
national trade, the increasing demand for foreign capital, the immensity of 
certain capital commitments, the growth of large international corpora- 
tions, and the multiplication of sovereignties, in uneasy combination with 
a contradictory and costly contempt in some cases for alien property and 
contractual interests, have led to a search for new procedures for the lawful 
disposition of disputes. At the same time, the weakness of the traditional 
appellate recourse—that of the home State’s diplomatic intervention—has 
become the plainer. While the United Nations Charter has imposed restric- 
tions upon the resolution of international disputes by force, States gen- 
erally have not accepted complementary procedures for the resolution of 
disputes through law. 

Dissatisfaction with the procedures for the settlement of alien property 
and contractual disputes has embraced another sphere as well, that of the 
municipal courts of States other than the State alleged to have breached 
alien interests. The actions of municipal courts in dealing with such 
breaches are inconsistent and confused. Concepts of territoriality, act of 
State, sovereign immunity, and public policy, have dissonantly clashed. 

14. The Committee accordingly sees the procedural problem as threefold: 

(1) A new international court of arbitration should be established, to 
which alien holders of property and contractual rights would have equal 
access with States.22 Such a court, designed to resolve disputes between 
States and aliens,?3 should be a fully constituted tribunal, akin to the Inter- 
national Court of Justice rather than to the Permanent Court of Arbitra- 
tion. It should be animated by those general principles of law recognized 
by civilized nations upon which the International Court of Justice itself is 
authorized to draw. It might embody specialized panels competent to deal 
with technical disputes, such as those turning upon matters of taxation or 
accounting or the particular techniques of an industry. 


22 While the Committee is concerned with rights in property and contract, it 
does not mean to suggest that aliens other than investors should not enjoy in- 
creased international procedural status for the protection of other human rights. 

23 The field of international commercial arbitration between private parties is 
of course well developed. 











NATIONALIZATION OF PROPERTY OF ALIENS 379 


Such a court would supply the advantages of arbitration to the many 
alien investors whose interests are not contractual or whose contracts do not 
provide for ad hoc arbitration. The Committee recognizes the danger of 
undue proliferation of international machinery. But it believes that the 
creation of a tribunal of this kind, open to all alien investors and all States, 
would fulfill a need that is not otherwise met. This would be preferable, in 
its view, to amendment of the Statute of the International Court of Justice 
that would accord access to aliens. 

Thus the Committee would modernize the rule of exhaustion of local 
remedies—a rule which, in any case, it views as procedural. The alien investor 
should, and in varying degrees does, have municipal judicial recourse 
against the violation of his rights. Where local remedies are or reasonably 
promise to be effective, the alien should have the option of employing them. 
He will tend to exercise that option to the extent that local remedies are 
in fact prompt and adequate. Municipal litigation generally is less expen- 
sive than international litigation. But where the State, if not through mal- 
administration of the judicial process, then through the enactment of legis- 
lation or decree alters the municipal law which, it argues, governs the rights 
of the alien investor, then municipal courts provide no remedy.*¢ It is in 
cases such as these—and there will be others—in which the alien will wish 
to exercise the option, with which he should be endowed, of recourse to an 
alternative forum of the first instance, the new international court of arbi- 
tration. The local remedies rule thus would acquire a new dimension. For 
the alien would be required either to exhaust municipal remedies or the 
remedies of the international court of arbitration before the diplomatic 
intervention of his State would be permissible.25 

A new international court of arbitration finds promising precedent in the 
experience of ad hoc arbitration between States and aliens. The major 
international investments of the twentieth century often have carried with 
them provision for the constitution of arbitral tribunals. These tribunals, 
to which the contracting State and the contracting alien have access on a 
basis of equality, directly adjudicate disputes between States and aliens, by 
applying municipal law,*¢ international law, or those general principles of 
law recognized by civilized nations which are a source of international law. 

It is in any case clear that the law such tribunals find to be controlling 
cannot be municipal law as the contracting State may amend it in deroga- 
tion of the rights it has accorded the investor. This is implied in the very 


24 The instances where courts are empowered to strike down the promulgations 
of legislature or executive are exceptional. 

25 Where the alien already enjoys the advantages of arbitration by the terms of 
his contract with the State, he is not bound to do more than exhaust the remedy 
arbitration provides. Should the State refuse to arbitrate, local remedies would 
thereby be exhausted, and the diplomatic intervention of the alien’s State would 
be in order. 

26 Of the contracting State or of the contracting alien’s State, or both (as in 
Radio Corporation of America v. The National Government of the Republic of 
China, loc. cit.). 
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constitution of a tribunal distinct from the State's judicial structure, and 
is made explicit in a number of concession agreements. It is plain that, 
when an alien investor enters into a contractual arrangement with a State 
which is interwoven with the law of that State, the parties contract under 
the assumption that it is the law as it exists at the time of contract, and 
not as it may later be amended, which applies to their relations and to any 
judicial resolution of them.?7 

Such ad hoc arbitral tribunals provide not only an effective means of 
settlement of disputes between States and aliens, but a clear-cut test of the 
honoring by a State of its obligations under international law. If, as in 
the case of Iran, the State which purports lawfully to take the property of 
an alien refuses to submit its action to the adjudication of the arbitral 
tribunal whose competence it earlier accepted, its action constitutes an 
undeniable denial of justice. A new international court of arbitration would 
embody the advantage of this test as well. 

(2) The need on the Inter-State level is not the creation of new machinery, 
but the use of that which exists. The International Court of Justice and its 
predecessor have played an effective role in the protection of the rights of 
States and alien investors alike, in so far as the Court has been permitted 
to do so.28 The jurisdiction actually accorded the Court has been regret- 
tably constricted. In fact, the principal post-World War II disputes over the 
treatment of alien property and contractual interests have been withheld 
from the Court’s judgment. The taking of alien interests repeatedly has 
been left to the arena of unsatisfactory settlement, international disturb- 
ance, or unheeded injustice. The Committee particularly regrets that the 
Government of the United States so far has chosen to contest the jurisdiction 
of the Court in the Interhandel Case. 

The problem—fundamental to international law—of the Court’s com- 
pulsory jurisdiction is substantially one in which virtually all States are 
guilty, and some guiltier than others. The Committee submits that the inter- 
national legal character of the views, the arguments and the proposals to be 
advanced at this Conference of the International Law Association should 
be tested against the willingness of those who advance them to have their 
respective States bound by the Court’s effective and compulsory jurisdiction. 

It has been noted that no authoritative judicial ruling exists on certain 
of the principal issues under discussion. The International Court of Justice 
has been denied more than one opportunity to render such a ruling. It is 
in the incontestable interest of the rule of international law that future 
opportunities should not be lost. 


27 This is not to say that the law-making body of a State may generally deny 
to subsequent legislatures the right to legislate. But it is to say that a State may 
bind itself not to adopt, or so apply, legislation, as to violate its obligations, 
whether they spring from treaty or contract. 

28 Inter-State arbitration presents a promising alternative. A number of eco- 
nomic treaties concluded by the United States in recent years contain provision 
for arbitration of disputes. 
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(3) A third and vital forum is the municipal courts of States other than the 
State whose treatment of the alien’s interests is challenged. In this sphere, 
as has been indicated above, it is the Committee’s belief that it is incumbent 
upon municipal courts to apply public international law. Municipal courts 
should recognize no title as arising, and none of the effects of ownership 
flowing, from a taking of alien interests in violation of international law. 

15. As a Committee of lawyers, dedicated to the judicial process, we place 
our emphasis upon judicial settlement. But we recognize that the sanctions 
which the effective enforcement of international law may require may be 
not only judicial. In fact, judicial sanctions themselves may require exec- 
utory sanctions. It is accordingly submitted that measures, short of the use 
or threat of use of armed force, to sustain international law not only are 
lawful, but, in certain cases, may be imperative. In the sphere of treatment 
of alien property and contractual rights, as throughout international life, 
the problem of strengthening the role and the rule of law is a principal 


problem of our age. 
JAMES N. HYDE, Chairman 


RICHARD R. BAXTER PHILIP C. JESSUP 
DUDLEY BONSAL CECIL J. OLMSTEAD 
KENNETH S. CARLSTON GEORGE W. RAY 

MILO G. COERPER EDWARD D. RE 
MARTIN DOMKE STEPHEN M. SCHWEBEL 
RICHARD N. GARDNER OTTO C. SOMMERICH 
G. W. HAIGHT JOHN R. STEVENSON 











“Bill of Rights” — A Review* 


By HERBERT PRASHKER 


The publication of Learned Hand's Harvard lectures on the First, Fifth 
and Fourteenth Amendments will strike many as a Jovian thunderbolt, 
loosed from a place securely won on Olympus by one of the greatest Amer. 
ican judges never to sit as a Justice of the Supreme Court of the United 
States. For after almost fifty years as a Judge of a Federal District Court and 
Court of Appeals, bound by precedents fixed in Washington, Learned Hand 
here tells us that the Supreme Court has been making much more of the 
Bill of Rights than it should have been. 

Many will be startled and some will be pained to find such sentiments 
espoused by a judge who has become so closely identified with the very 
principles of personal liberty in whose defense, he concludes, the Supreme 
Court has overreached its proper jurisdiction. For a large part of the bar 
and the public, Judge Hand is the very image of the mighty Protector who 
stands between the abiding ideals of personal liberty embodied in the Bill 
of Rights, and the transient tempers of a temporarily overwrought com- 
munity and the political or personal excesses of its duly certificated official- 
dom. For many, his lofty character, enormous gifts and imposing position, 
his moral strength and passionate devotion to freedom, his vigilance for 
truth, tolerance of ideas and intolerance of sham, provided in combination 
a measure of comforting reassurance that legislative or executive invasions 
of personal freedoms would not easily slip by. One even had the sense 
sometimes that the unappetizing prospect of a stern rebuke from his Court 
exercised on occasion a healthy restraining influence in legislative halls, 
in the federal departments and in state office buildings. 

And yet this is the very judge, the natural object, as it were, of our faith, 
who appears to tell us that in the matter of personal freedoms, we should 
put not our faith in judges, but in our popular assemblies; indeed, that, 
under the decisions of the Supreme Court, judges too freely invoke Free 
Speech, Assembly and Religion and Due Process and Equal Protection of 
Law to overrule legislatures on the basis of the judges’ own choice among 
the relevant competing values and sacrifices whose compromise underlies 
all legislation, a choice which, under our system, says Judge Hand, should 
properly be left to the legislatures themselves. 

Let none suppose, however, that Judge Hand’s “Bill of Rights”—a book 
not about liberty in general, but about the more limited and ticklish ques- 
tion of the judge’s role in preserving liberty—represents a belated with- 
drawal from the animating libertarian principles of a lifetime. The case is 
precisely the opposite. 

When Learned Hand entered Harvard Law School in 1894, the Supreme 
Court in Washington was busily hammering down state regulations of 


* Learned Hand, Bill of Rights, Cambridge Harvard University Press, 1958. 
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business enterprise as unconstitutional deprivations of private liberty and 
property, while at Cambridge, Professor James Bradley Thayer was teaching 
his Harvard students, including Learned Hand, that in a democracy, the Su- 
preme Court had no business enshrining its own policy judgments as consti- 
tutional law. Learned Hand absorbed the Thayer philosophy, and there will 
be found in a 1908 edition of the Harvard Law Review a Hand article 
which argues, as Hand does now, for more limited judicial review, and 
which is entitled with the description of the burning issue of that era, 
“Due Process of Law and the Eight Hour Day.” When resentment against 
continuing Supreme Court use of the due process clause to interfere with 
state regulation of business crystallized in Theodore Roosevelt's Progressive 
Party, Learned Hand, by then four years a Federal District Judge, ran in 
1913 as the Bull Moose candidate for Chief Judge of the New York Court 
of Appeals (Roosevelt had run third in New York in 1912, and so did Hand 
in 1913—the federal bench, anyway, kept its prize). Since those early days, 
Judge Hand has frequently and persistently seized opportunities for restate- 
ment and variation of his favorite theme of the limited role which judges 
should play in dealing with the product of legislative compromise. 

Judge Hand's book thus has its source in the struggle of a half-century 
against the dominance of the Court on matters of economic policy, a 
struggle in which its author was deeply and personally involved, and in 
which he earned a place as companion of the noble company of Holmes, 
Brandeis and Stone, J.J., doughty supporters of the primacy of the legisla- 
tive will. The Supreme Court has long since been won over (with only 
minor backslidings, if any) to the constitutional thinking of those three 
dissenters in the area of economic regulation. 

What gives Judge Hand's book special point and poignancy is, as he him- 
self has long recognized, that the principal battleground has shifted from 
economic issues to “Personal Rights”—as an example, from the state-imposed 
eight-hour day to state-imposed segregation of children in the public schools. 
For Judge Hand, if the Court’s role under the Constitution bars it from 
making constitutional law out of its own policy judgments on matters of 
economics, its role, perforce, must be similarly limited where ‘Personal 
Rights” are in issue. 

It is precisely here that Learned Hand parts company from his colleagues, 
Holmes, Brandeis and Stone, J.J. It was Holmes and Brandeis who formu- 
lated the rule that speech can not be restrained unless there exists a clear 
and present danger that a substantive evil will otherwise result, and this 
test Judge Hand cannot accept. 

It was Stone who, in 1938, earliest formulated the suggestion that a more 
searching judicial inquiry into legislative judgment might be required in 
cases involving specific First Amendment freedoms than in cases involving 
application of the due process clause to economic matters. In 1940, Stone 
stood alone in dissent against an otherwise unanimous Court, which held 
(as Hand would hold) that a State might constitutionally require a school- 
boy to salute the flag in violation of his religious scruples, since, whether 
by wise or unwise methods, the State was pursuing a legitimate end, the 
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teaching of national unity. Stone wrote in reply: “History teaches us that 
there have been but few infringements of personal liberty by the state, 
which have not been justified, as they are here, in the name of righteousness 
and the public good, and few which have not been directed, as they are not, 
at politically helpless minorities.” In a second flag salute case, decided oniy 
three years later (Justices Black and Douglas having meanwhile reversed 
their earlier views), Stone’s position was to triumph and become the position 
of the Court. On this second occasion, the majority’s opinion, which Hand 
quotes critically, said: “The right of a State to regulate, for example, a pub- 
lic utility may well include, so far as the due process test is involved, power 
to impose all of the restrictions which a legislature may have a ‘rational 
basis’ for adopting. But freedoms of speech and of press, of assembly, and 
of worship may not be infringed on such slender grounds. They are sus- 
ceptible of restriction only to prevent grave and immediate danger.” 

In a memorial to Stone which Judge Hand wrote in 1946, there is this 
moving and curious passage, in which Judge Hand pays special tribute to 
the late Chief Justice precisely for having been “true” to his view of the 
limited function of the Courts in cases involving personal freedoms, no less 
than where they involved economics: “There might be logical defects in 
[the] canon, but it deserved a consistent application, or it deserved none 
at all; at any rate it was not to be made into an excuse for having one’s way 
in any given case.” It is plain that Judge Hand was expressing his own 
deepest convictions on the question, and that he was mistakenly attributing 
those convictions to Stone, who not only did not share them, but had been 
principal author of the opposing theory. 

Although Hand denies that there can be the distinction which Stone and 
others have made between “Personal Rights” and “Property Rights” cases, 
Hand does not here frontally debate the grounds upon which the distinction 
has been advanced. He does not attempt to say just where and how far 
the Supreme Court has strayed from what he regards as the proper stand- 
ards of judicial review in these matters. He avoids, in general, direct criti- 
cism of particular decisions. For that reason, perhaps, he is not always 
crystal clear even as to his own position on concrete problems. 

The general line of his argument, however, is this: that nothing in the 
language of the Constitution indicates that the federal courts were to have 
the power to annul federal statutes; that the history of the adoption of the 
Constitution does not compel the conclusion that the Framers intended 
those Courts to have such power; that it is entirely proper, nevertheless, 
that the Courts should have the power, and they have properly asserted it, 
because, as a practical matter, it is necessary to have some arbiter available 
to determine the proper sphere of authority of each of the Federal Depart- 
ments; that the power being one implied only out of the necessities of the 
case, it should be strictly confined in its exercise to the need which evoked 
it; that, so considered, the proper scope of judicial review, whether of fed- 
eral or state legislation, is “only to set the ambit of what is legislation and 
not to redress any abuses in the exercise of power”; that all legislation, 
whether it affects personal or property rights, is a compromise choice based 
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on an appraisal of relevant values and sacrifices; that when a court finds 
that the compromise is constitutionally unacceptable, it is generally going 
through the same process of weighing conflicting interests as did the legis- 
lature, and simply making a different choice; that, properly, “all that can 
be asked on a review by a court is that the [legislative] appraisals and the 
[legislative] choice shall be impartial. The statute may be far from the best 
solution of the conflicts with which it deals; but if it is the result of an 
honest effort to embody that compromise or adjustment that will secure the 
widest acceptance and most avoid resentment, it is ‘Due Process of Law’ 
and conforms to the First Amendment.” He then hastens to add that any 
judicial inquiry whether the legislature was, in fact, impartial is “almost 
always practically impossible.” So that, in the end, the Constitution limits 
the Courts to a test which can rarely even be applied. 

Judge Hand pointedly does not consider whether, viewing the matter de 
novo, as it were, and without regard to what he conceives to be existing 
Constitutional limitations, there should be, in a free society, some agency, 
a “third chamber,” not responsive to public pressures, with power to pro- 
tect basic freedoms. He is prepared to consider only whether the courts 
should be that chamber, if, arguendo, some such chamber were desirable. On 
that assumption, however, he says “those who wish to give the courts power 
to review the merits*** have the better argument so far as concerns Free 
Speech***. With respect to all other interests covered by the ‘Bill of Rights’ 
it seems to me impossible to be sure on which side the advantage lies.” 
And finally: “To me it seems better to take our chances that such constitu- 
tional restraints as already exist may not sufficiently arrest the recklessness 
of popular assemblies.” 

Hand's line of argument is a somewhat different and, to this reviewer, 
somewhat less satisfactory than others, notably Justice Frankfurter, have 
taken to reach comparable conclusions, as to the limited function of the Court 
in “Personal Freedom” cases. Judge Hand’s position is not that it is neces- 
sarily unsound in a federal democracy for Courts to weigh the conflicting 
interests of freedom and authority in passing upon legislation. On the con- 
trary, he plainly indicates that as an original proposition he might well 
agree that it would be a good thing for Courts to do just this where Free 
Speech is involved, and that, as to other freedoms, he is at least in doubt. 
The structure of his argument is founded rather upon the asserted absence 
of any indication in the text of the Constitution, or of any compelling evi- 
dence of intention in the proceedings leading to its adoption, that the 
federal courts were to have any power to invalidate Congressional legisla- 
tion. For Hand, the power must be limited because it is only implied, and 
not necessarily because its wider exercise would be unwise. 

So presented, the thesis has significant gaps, and is debatable on straight- 
forward historical grounds. To begin with, the limitations which Hand 
would impose are to apply in the cases of both state and federal legislation. 
But the asserted failure of the Constitution to provide textually for judicial 
review of constitutionality is, in Judge Hand’s argument, applicable only to 
federal legislation. He acknowledges that the Supremacy Clause specifically 
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requires state courts to pass on the constitutionality of state legislation under 
the federal Constitution. He appears further to acknowledge that the Judi- 
ciary Article gives the Supreme Court appellate jurisdiction to review the 
State Court's constitutional determination. The grant of power as to state 
legislation is assuredly express enough, and in this area at least the premise 
of a mere implied power, from which all else depends, appears to fall. 
Even as to federal legislation, Judge Hand would seem to have the losing 
side of an old argument. There are many who would say that the express 
grant of judicial power to the federal courts with respect to “Cases *** 
arising under the Constitution” fairly included all claims that Acts of 
Congress, as well as acts of state legislatures, violated that Constitution. 
Indeed, unless the words are so interpreted, the federal courts would today 
have no jurisdiction to consider such claims at all, even under Judge 
Hand’s limited test. And, there is impressive, and I suspect to most students 
of the Convention, conclusive evidence that the Framers clearly understood 
and intended the federal courts to have that power, and believed it to be 
comprehended by the words extending the judicial power to “Cases *** 
arising under the Constitution.” Of this history, Judge Hand writes: 


“In spite of authority which I am certainly not qualified to chal- 
lenge, I cannot, however, doubting whether the evidence justifies a 
certain conclusion that the Convention would have so voted, if the 
issue had been put to it that courts should have power to invalidate 
the Acts of Congress.” 


But doubts are not conclusions, and others have concluded differently. 

So far as concerns intention, it is at least interesting that the circum- 
stances attending the adoption of the First and the Fourteenth Amendment 
indicate a firm understanding as of 1789 and 1866 that the courts were to 
determine whether legislation satisfied the new constitutional commands. 
The First Amendment was proposed by the First Congress, which in the 
same session adopted the First Judiciary Law giving to the Supreme Court, 
in Section 25, power to review on appeal the decisions of state courts “where 
is drawn in question the validity of a treaty or statute of, or an authority 
exercised under the United States, and the decision is against their validity.” 
One must assume that a Congress which understood that the Courts, includ- 
ing the Supreme Court, might hold federal statutes unconstitutional under 
the Constitution in its original form, also understood and intended that 
those Courts would have like power to declare invalid Acts of Congress 
which violated a proposed Amendment which was to begin with the words 
“Congress shall make no law.” 

By the time of the adoption of the Fourteenth Amendment, the power of 
the Federal courts to declare state laws unconstitutional under the federal 
Constitution was well settled by a uniform course of Supreme Court deci- 
sions, and by the effective resolution, in the outcome of the Civil War itself, 
of any doubts concerning the national authority. The pressing occasion for 
the Amendment itself was the adoption of laws in several of the former 
Confederate states which imposed onerous disabilities upon the recently 
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liberated slaves. The first purpose of the Amendment was to invalidate 
those laws, already standing on the books. In view of the then current under- 
standing of judicial powers, it was manifestly intended that the federal 
courts should find those laws and others like them invalid under the new 
Amendment whenever the laws should be brought before them. It would 
not do, of course, to say that the First and Fourteenth Amendments were 
amendments pro tanto to the Judiciary Article, providing the Courts wider 
authority to hold legislation unconstitutional. But circumscription of the 
power of review solely on the grounds proposed by Judge Hand, even if 
consistent with the intentions of those who wrote the Constitution, would, 
one must suppose, be disappointing to the expectations of those who wrote 
the Amendments. 

After presentation of his case in chief, Judge Hand remarks that he should 
indeed be glad to believe that judges “may light the way to a saner world,” 
and that “it may be that my failure hitherto to observe it is owing to some 
personal defect of vision.” He has himself contributed more than his share 
of the light, and plainly his difficulty is not vision. It is more likely modesty 
of a singular kind. Devoted to his commission and his craft, he has, all his 
years on the bench, conscientiously thought and fought through the grossly 
entangled webs of facts and precedents, of disparate and conflicting inter- 
ests, public and private, which appeared upon his docket as cases to be 
decided, and he has decided them, but “with the rare courage that, as 
Holmes used to put it, will risk life on a conclusion that tomorrow may 
disprove.” Still skeptical and doubting of himself no less than others, he 
cautions us now that judges should be sparing in their use of power, which 
is probably why he is the archetype of the judge to whom wider power 
might be safely entrusted. 
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BROWN JW. UNITED STATES 
(March 31, 1958) 


The privilege against self-incrimination embodied in the Fifth Amend- 
ment was again a source of litigation before the Court, although the venue 
of the assertion of the privilege was changed from congressional hearings 
to the courtroom. In Brown v. United States, the incriminating nature of 
the questions put on cross-examination to the witness, the defendant in a 
denaturalization proceeding, was clear; the issue was rather the effect of 
testimony of the witness on direct examination as constituting a waiver 
of the privilege. There has never been any doubt that the privilege can be 
waived, but the troublesome problem, what is a waiver, had received rela- 
tively little attention from the Court. In a 5-4 decision, the Court held that, 
in a civil proceeding, affirmative testimony voluntarily offered amounted 
to a waiver of the privilege on cross-examination on matters relevant to the 
direct testimony. 

The Government instituted denaturalization proceedings in the District 
Court against petitioner, Stefena Brown, alleging that she had fraudulently 
obtained her citizenship in 1946 by falsely swearing that she was attached 
to the principles of the Constitution and that she was not at that time, and 
had not been for ten years, either opposed to organized government, or a 
member of or affiliated with the Communist Party or any organization 
teaching opposition to organized government. At the trial, petitioner, called 
first as a witness by the Government, denied membership in the Communist 
Party prior to 1946, although she admitted to having once been a member 
of the Young Communist League. She claimed the privilege against self- 
incrimination as to questions concerning Party membership or activities 
and associations which were unlimited in time or directed to the period 
after 1946. Petitioner’s counsel chose not to cross-examine her, but put her 
on the stand as a witness in her own behalf. She reaffirmed the truthfulness 
of the statements contained in her application for naturalization, and also 
went on to testify that she had never been a member of a subversive organ- 
ization, nor had she ever taught or advocated overthrow of the government. 

On cross-examination, the Government sought to question petitioner as 
to her Communist activities after 1946. Petitioner refused to answer, again 
claiming the privilege against self-incrimination. The District Court ruled 
that by taking the stand in her own defense the privilege had been waived, 
and ordered her to answer. She refused, and after the trial the Court 
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granted denaturalization and found her guilty of contempt of court, sen- 
tencing her to six months imprisonment. On appeal from the contempt 
order, the Court of Appeals for the Sixth Circuit affirmed, 234 F. 2d 140. 

The Supreme Court granted certiorari, 352 U.S. 908, because of the impor- 
tant questions raised regarding the scope of the privilege against self- 
incrimination and the power of the District Court to summarily hold peti- 
tioner guilty of criminal contempt. The case was first argued in the 1956 
Term but set down for reargument this Term. In an opinion by Mr. Justice 
Frankfurter, the Court affirmed the conviction. Mr. Justice Black, joined by 
the Chief Justice and Mr. Justice Douglas, dissented; Mr. Justice Brennan 
dissented in a separate opinion. 

The Court first disposed of petitioner’s contention, made after a sugges- 
tion from the bench on the first argument, that the refusal to answer ques- 
tions could not be a criminal contempt. In Ex parte Hudgings, 249 U.S. 378, 
and In re Michael, 326 U.S. 224, the Court had held that a witness cannot 
be summarily held in criminal contempt for perjury alone, as perjury is a 
specifically defined offense and is subject to a plenary criminal prosecution. 
A refusal to answer questions, however, is a different matter, for there is no 
issue, such as the veracity of the witness, to be determined by a trier of fact. 
For “time out of mind” it has been the “unquestioned law” in the federal 
courts that a recalcitrant witness can be held in criminal contempt. More- 
over, given the power in the first instance, it cannot be said that the judge 
abused his discretion in holding her in contempt merely because he could 
have dealt with the petitioner’s misconduct in a different manner. 

The Court thus reached the constitutional issue: did petitioner waive her 
privilege against self-incrimination. Petitioner relied on Arndstein v. 
McCarthy, 254 U.S. 71, 262 U.S. 355, 266 U.S. 34, for the proposition that 
only by giving testimony that is itself incriminating does a witness in a 
civil proceeding waive the privilege. In Arndstein, a witness in a bankruptcy 
proceeding filed schedules and made certain other disclosures as to his finan- 
cial condition, but claimed the privilege as to numerous other questions. 
The Court held that the privilege had not been waived. The disclosures had 
not been incriminating, and the witness was entitled to stop at the point 
at which further testimony might tend to incriminate. This was also true 
here, as petitioner’s testimony did not tend to incriminate her, but was 
rather a denial of incriminating facts. 

The Court distinguished Arndstein by noting that there, it being a civil 
case, the witness did not voluntarily take the stand but was compelled to 
testify. On direct examination by an adverse party, there is no occasion to 
invoke the privilege until a question is asked, the answer to which is itself 
incriminating. It is at this point that the privilege is properly invoked, and 
while this may allow the witness to present testimony which cannot wholly 
be tested by further examination, this is a fair enforcement of the constitu- 
tional protection against compulsory self-incrimination. 

On the other hand, a defendant in a criminal case cannot be compelled 
to take the stand. If he elects to do so, he waives his privilege, and his credi- 
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bility may be impeached and his testimony tested by appropriate cross- 
examination. There is no right to present only favorable facts, without 
permitting relevant cross-examination as to those facts. For the same reason, 
where a witness in a civil proceeding, as here, voluntarily testifies, he opens 
himself to relevant cross-examination upon the matters he has himself put 
in issue. 


“Such a witness has the choice, after weighing the advantage of the 
privilege against self-incrimination against the advantage of putting 
forward his version of the facts and his reliability as a witness, not 
to testify at all. He cannot reasonably claim that the Fifth Amend- 
ment gives him not only this choice, but if he elects to testify, an 
immunity from cross-examination on the matters he has himself put 
in dispute. It would make of the Fifth Amendment not only a hu- 
mane safeguard against judicially coerced self-disclosure but a posi- 
tive invitation to mutilate the truth a party offers to tell.” 


Petitioner also claimed that the District Judge had held that she waived 
her privilege solely by voluntarily taking the stand, rather than by the 
testimony she gave after taking the stand. The Court held that, taken in 
context, the District Court had not so ruled, but had properly stated the 
law in ordering her to testify. This was not a case where the petitioner had 
been induced to rely to her detriment on a misframing of the issues by the 
District Court. 

Mr. Justice Black, dissenting, thought the Court’s decision another ero- 
sion of the privilege. He would not extend to civil actions the rule applied 
in criminal proceedings. The proper rule would be that which he finds as 
the basis of the Arndstein case: a witness in a civil case only waives the 
privilege if he gives testimony which is itself incriminating. 

In a civil case, unlike a criminal trial, comment may be made on the fail- 
ure of a party to testify, and the trier of fact may draw inferences from that 
failure. The rule adopted by the Court thus places a witness in a dilemma: 
if testimony is voluntarily given, the privilege is waived as to relevant cross- 
examination; if the witness does not take the stand, it may be construed 
adversely. Moreover, the Court's assumption that, by restricting the scope 
of direct testimony, a defendant can control the extent to which the privi- 
lege is waived, fails to take into account the broad scope of relevancy on 
cross-examination. Finally, a party to a civil action may also feel compelled 
to take the stand to mitigate the effects of a claim of privilege made when 
forced by his adversary to testify. Under the Court's rule, this cannot be 
done without forfeiting the privilege. Mr. Justice Black did not agree that 
a failure to find a waiver would necessarily result in the acceptance of testi- 
mony untested by cross-examination: the one-sided testimony might be 
struck from the record, or the Court might even enter judgment against 
the witness. 

On the contempt issue, Mr. Justice Black referred to his dissenting opin- 
ion in Green v. United States, decided the same day, in which he expressed 
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the view that criminal contempt can be punished only after a trial by jury, 
and not summarily by a single judge. There, he attacked the entire sum- 
mary contempt power of a district judge, finding that it lacked valid histori- 
cal justification and represented an unwarranted assumption of power by 
the courts. Criminal contempt should not be an exception to the require- 
ments of the Fifth and Sixth Amendments relating to criminal prosecutions. 
Mr. Justice Brennan’s separate dissent first pointed out the need for close 
supervision of the summary contempt power to guard against the danger of 
abuse. With this in mind, he concluded that the District Judge had acted 
arbitrarily in sentencing petitioner to a term of six months. When petitioner 
was ordered to answer, the District Court’s ruling on waiver misstated the 
law, and petitioner’s counsel could not predict that the technically incorrect 
ruling would be sustained on appeal. Moreover, Mr. Justice Brennan finds 
a “duty” of district judges to consider alternative remedies before exercising 
the criminal contempt power. Here, where petitioner’s legal position in 
refusing to answer was not without some merit, the District Judge should 
have at least considered using some lesser coercive measure, such as holding 
petitioner in civil contempt, before imposing a severe criminal sentence. 


~ * * 


The Court’s distinction between compulsory and voluntary testimony 
seems sound. For example, if the Government calls a witness and asks 
whether he has ever advocated violent overthrow of the Government, and 
the witness believes that a truthful answer is that he has not, it would seem 
that a claim of privilege would not be justified; nor could such an answer 
constitute a waiver, for the witness, who must answer, cannot be forced to 
give up his constitutional right. But if the Government then asks further 
questions designed to cast doubt on the previous response, the witness 
should be entitled to refuse to give any answer which would tend to in- 
criminate him. On the other hand, voluntary testimony is offered for only 
one reason: to persuade the trier of fact of the truth of the proposition 
asserted. In that case, considering the nature of our adversary system, this 
testimony should be tested, instead of allowing a partial story to be pre- 
sented. If the witness does not choose to defend the truth of what he asserts, 
the assertion should not be made in the first instance. 

Mr. Justice Black’s alternatives to a waiver of the privilege—where appro- 
priate, to strike the direct testimony when the privilege is invoked on cross- 
examination or, if necessary, give judgment for the witness’s adversary— 
would in most cases have the same practical effect as the Court’s holding. 
A judge applying Mr. Justice Black’s rule would ordinarily at least strike 
the testimony, as he could not rationally evaluate it without benefit of cross- 
examination. Thus, if the witness wanted to invoke the privilege, his testi- 
mony would be of no effect. Under the Court’s ruling, this is also the case, 
for the witness who wants to invoke the privilege is precluded from giving 
the evidence in the first place. 
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UNITED STATES Vv. F. & M. SCHAEFER BREWING CO. 
(April 7, 1958) 


Practicing lawyers dealing in appellate work must determine, often with 
difficulty, the time within which to file a notice of appeal. Under Rule 73(a) 
of the Federal Rules of Civil Procedure, the date of “the entry of judgment” 
by a district court is the date on which the time for filing an appeal begins 
to run. However, nowhere is the phrase “entry of judgment” clearly defined. 
Where the pronouncements of the trial court are ambiguous, and the case 
is disposed of by an opinion and the signing of a formal order at a later 
date, the appealing party may find it difficult to determine which act con- 
stitutes “the entry of judgment.” Thus he will not know when a notice of 
appeal should be filed. This Term the Supreme Court, reversing a unani- 
mous decision of the Court of Appeals for the Second Circuit, held in effect 
that the resolution of this question is dependent upon the facts presented 
in each case. In so acting, the Court refused to establish any clearly defined 
rule and also declined to accept the Second Circuit’s interpretation of the 
facts on the basis of its own local rules and practice. 

Respondent, F. & M. Schaefer Brewing Co., brought suit in the Eastern 
District of New York to recover Federal stamp taxes alleged to have been 
illegally assessed and collected. The District Court, on respondent’s motion 
for summary judgment, filed an opinion on April 14, 1955 which stated in 
conclusion that respondent's “motion is granted.” 130 F. Supp. 322. The 
Clerk of the District Court entered on the civil docket on that date the 
notation that decision was “rendered on motion for summary judgment.” 

Forty days later, on May 24, 1955, respondent presented to the District 
Court a formal document captioned “Judgment” which specifically fixed 
the sums recoverable. The district judge signed the document and the Clerk 
stamped it “Judgment rendered: Dated: May 24th 1955,” noting on the 
civil docket that judgment was filed and docketed on that date against the 
defendant United States and specifying the amounts to be recovered. 

Under Rule 73(a), the Government's notice of appeal must be filed within 
60 days “from the entry of the judgment appealed from.” On July 21, 1955 
the Government filed its notice of appeal: this was within 60 days of entry 
of the formal order of May 24, but more than 60 days from the date of the 
District Court’s opinion and the Clerk’s first entry in the civil docket. 

Respondent moved to dismiss the appeal as untimely. After oral argu- 
ment before a panel of three judges, the court ordered re-argument before 
the entire panel of active judges of the Second Circuit because “the motion 
presented an important question of practice and procedure going beyond 
the fortunes” of the particular case. 

The Court of Appeals in banc unanimously dismissed the appeal as un- 
timely, finding that judgment was entered on April 14. The notation by the 
Clerk on the civil docket on that date constituted “entry of the judgment” 
within the meaning of Rule 58 directing when the Clerk shall enter judg- 
ment, and such notation adequately disclosed the “substance” of the 
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judgment as required by Rule 79(a) dealing with docket entries. Moreover, 
local Rule 10(a) of the Southern and Eastern Districts clearly states that a 
memorandum on a motion signed by the judge shall be the order. Thus all 
that was necessary for entry of a money judgment was accomplished on the 
date of the District Court’s opinion. 236 F. 2d 889. 
The Supreme Court granted certiorari, 353 U.S. 907, 
“Because of an asserted conflict among the circuits and the public 
importance of the proper interpretation and uniform application 
of the provisions of the Federal Rules governing the time within 
which appeals may be taken from judgments of District Courts in 
actions for money only tried without a jury... .” 


In a 7-2 decision, the Court reversed, Mr. Justice Whittaker writing for 
the Court. Mr. Justice Frankfurter wrote a dissenting opinion in which 
Mr. Justice Harlan joined, and in addition, Mr. Justice Harlan wrote a 
brief separate dissenting opinion. 

The Government had contended that “practical considerations” made it 
desirable that a “judgment” be set forth in a separate document so labeled 
in order that premature or untimely appeals could be avoided and writs of 
execution, transcripts and certified copies of judgments could be more 
easily procured. The Court rejected this suggestion on the ground that the 
Federal Rules nowhere contain such a formal requirement and the deci- 
sional law seems settled that no particular form is required to evince the 
rendition of a judgment. 

The Court treated the question as one of fact dependent upon the inten- 
tion of the district judge at the time he renders his opinion. The opinion 
should be analyzed to determine whether it contains the “essential elements 
of a judgment for money and clearly evidences the judge’s intention that it 
shall be his final act in the case.” If it is clear that it was his intention that 
it be his final act, then no second entry of a separate formal order labeled 
“Judgment” can be the final judgment or extend the time within which 
notice of appeal must be filed. 

Reviewing the facts presented, the Court found that the essential ele- 
ments of a judgment were not present in the District Court’s opinion: the 
judge did not state the amount of the judgment or how it was to be deter- 
mined, nor did the Clerk, in his first notation in the docket, note the amount 
of recovery. While a search of the record would disclose the facts necessary 
for determining the amount of recovery and that they were all admitted, 
to require such a search would ignore the requirement of Rule 79(a) that 
the Clerk’s entry show “the substance” of the judgment. All indications are 
that the parties themselves and the Court considered that the later judg- 
ment was the final judgment: the Government did not appeal from the 
“opinion,” the respondent presented a formal judgment later, the judge 
signed and filed this document as a formal judgment, and the Clerk noted 
it as such on the docket. 

Mr. Justice Frankfurter thought the real issue involved was whether the 
need for uniformity in the application of the Federal Rules of Civil Pro- 
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cedure overrode respect for local rules and practices of the various lower 
Federal courts. He did not believe that the case was brought up for review 
only to render a decision based on the peculiar facts of one case. 

The Federal Rules nowhere define with any preciseness the meaning of 
the term “judgment.” Indeed, the purpose of the Rules, to achieve sim. 
plicity and speed in litigation, would not be served by requiring a formal 
document labeled a judgment and no court of appeals has ever imposed 
such a requirement. Where the Rules are thus indefinite and the subject is 
“intimately associated with local practice and custom” which can ade. 
quately deal with the problem, adherence to the purposes of the Rules 
“precludes imposition of uniformity for its own sake.” 

The Second Circuit rule has been that a decision of the trial court which 
“is a complete, clear and vital adjudication” is a judgment of the court 
from which an appeal may be taken. This rule is certainly not unreasonable 
and the Court of Appeals should be free to follow it. The only missing ele- 
ment of the first judgment was the amount of interest to be charged, a mat- 
ter which could be determined mathematically. Since the full bench of the 
Court of Appeals for the Second Circuit unanimously found that final 
judgment was in fact entered at the time the opinion was rendered, the 
Court should not take it upon itself to reach a different conclusion. 

Mr. Justice Harlan, in his separate opinion, noted that the Court and 
the dissenters agreed that no formal judgment was necessary before the time 
for appeal starts to run and that the determinative question is the intention 
of the district court, when it renders a decision on the merits, to make a 
final disposition of the case. While he would have thought it better for the 
Court to affirm the judgment below with a suggestion that district judges 
in the future be more precise, rather than to reverse the Court of Appeals 
“on what was essentially an issue of fact,” he thought the Court’s action 
might have some beneficial effects: it should cause district judges to be more 
careful in rendering their decisions and: 


“If such is the effect of this decision, it will be a healthy thing, for 
surely such a commonplace affair as the time for appeal should not 
be permitted to breed litigation.” 


os * x 


The decision of the Court does not seem to embody any new principle of 
law or new interpretation of the Federal Rules. Basically, it represents a dis- 
agreement with the Second Circuit on the interpretation of specific facts. 
However, the Court's interpretation does have at least two important 
implications: substantial weight is to be attached to the entry of a later 
“formal judgment”; and in determining whether a decision on the merits 
is an “entry of judgment,” one cannot rely on a search of the record to 
supply the “substance” of the judgment. But the most important part of 
the Court’s decision is its rejection of the rule requested by the Govern- 
ment: that District Courts be required to render formal judgments so that 
there can be no doubt as to when the time for appeal begins to run. 
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The Supreme Court agreed to review the instant case at least in part 
because of an asserted conflict among the Courts of Appeals on when an 
“entry of judgment” occurs. The First Circuit in United States v. Higginson, 
238 F. 2d 439, a case involving similar facts, expressly declined to follow 
the Second Circuit’s decision in the instant case and found its ruling in 
conflict unless the Second Circuit position was based solely on a local rule 
of procedure. In a later case, Matteson v. United States, 240 F. 2d 517, the 
Second Circuit stated that it thought its decision in the instant case was 
“corroborative” of the general practice followed under the Federal Rules. 
Thus it thought the First Circuit’s opinion must be taken as disapproving 
the Second Circuit position. In essence, the disagreement between the two 
courts stemmed from the weight to be given the entry of a second final for- 
mal judgment by a district judge. While the Supreme Court did not admit 
the existence of a conflict or, in reversing the Second Circuit, approve the 
interpretation and practice of the First Circuit, it would appear that as a 
result of its decision lower Federal courts will follow the First Circuit view. 

Despite the reasons given by the Court and the dissent for not requiring 
a formal judgment, it can be questioned whether such a requirement would 
not, in the long run, better serve the interests of all concerned. The lack of 
such a requirement inevitably creates a potential for litigation, which, as 
Mr. Justice Harlan points out, is inexcusable in this area. Liberal rules and 
lack of uniformity, at least in procedural matters, often lead to more hard- 
ship in terms of litigation and added costs than strict formal requirements 
of which all parties are on notice. Moreover, as experience in the New York 
State courts shows, the requirement would not impose any substantial bur- 
den on the litigants. However, it is not at all clear that the Court was in 
error in not adopting the Government’s view, as it may be that the require- 
ment of a “formal judgment” would be better effected by formal amendment 
of the Rules. 
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